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L AW -BOOKS .lately publiflied, wrote 
By Lord Chief Baron GILBERT, 

Sold by D. Browne, J. W o r r a l l, and 

A. Millar. 

i.TJ EPORTS of Cafes in Equity in the Courts 
XV of Chancery and Exchequer, from the 4th of 
Queen Jnne to the 12th of King George the Firft. 
To which are added, fomc Scleft Cafes in Equiry 
in the Court of Exchequer in Ireland. The Second 
Edition, corrected, yfhh additional Notes and Re- 
ferences. Folio. 

2. Hiftorical View of the Pradice of the Exchequer, 
and of the King's Revenues there anfwered. 8vo. 

3. Hirfory and Praftice of the Court of Common. 
Plea?, teaching in an eafy and familiar Method ilyp 
Rules and Orders of conducing the Plea throug|i|^ 
every Branch of Praftice. 8vo. 

4. Law and Pradice of Ejeftmcnts, to which are 
added feleft Precedents. 8yo. 

5. Law of Evidence, corrcfted fropa the Errors of the 
/rf/I& Edition, and many new References added. 8vo. 

6. Law of Ufes and Trulls, colleded and digefted in 
. a proper Order from the Reports of adjudged 

Cafes in the Courts of Law and Equity, (^c. to-' 
gethcr with a Treatife on Dower. 8vo. 

7. Law of Devifes, Revocations and laft Wills, with 
Precedents. 8vo. 

8. Law of Diftrefles and Replevins delineated, whcre^ 
in the whole Law under thofe Heads is confidered; 
what things may or may not be diftrained ; and 
the regular Method to be purfued in fuing out Re- 
plevins, ^c. agreeable to the prefent Prafticc. 
With many References to the beft Authorities. 
To which is added an Appendix of Englijh Preccr 
dents in Rcplcyijn. 
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I. The Original, Nature, Ufe and Effeft of 
Feudal or CbMMON LawTenures. 

II, Of Customary and Copyhold 
Tenures, explaining the Nature and Ufe 
of Copyholds, and their particular 
Cuftoms, with Refpe<ft to the Duties of thfc 
Lords, Stewards, Tenants, Suitors, &c. 
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Noles and References to the Commbh and Civil 
Law-Books of the beft Authority. 
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THE 

P R E F A C E. 

' I ' H E general fcope and defign 
•■- of the prefent difcourfe is to 
give the reader Tome clearer ideas 
pf our tenures, both at oommon 
law and by cuflom, than have hi- 
therto appeared in print; to which 
end our learned author has more 
efpecially ccmunented and remark* 
cd on tho{e two treatifes of my 
lord Cohy that are mod remarkable 
for either of thefe fubjedby viz. his 
Commentary on Littleton^ and his 
Compleat Cof>y bolder: And accord- 
ingly this trad i$ divided into two 
parts or divifions. 

In the former part our author, 
after he has laid down the princi- 
pal rules , that conduce to a right 
tmderftanding' of feudal tenures, 
- - _ proceeds 



iv Tlie PREFACE. 

proceeds to ihew . how' eafily the 
founds and reafbns of our com^ 
' mon law tenures may be appre- 
hended and praAifed, by applyinj^ 
jhe rujes of the jfeu(^ law to fte 
cafes that arife touching thofe te- 
niu-es, or the incidents thereof. 

And this, he illuArates by in- 
ftahces taken from the various 
kinds of eftates, feiiins, difleiHhs, 
rights, entries, poi^HGons, liveries, 
attornments, warranties, ^t. and 
more efpecially explains that true 
and juft diftiniftion of right, jus m 
rey ^ ad rem, viz. a right of po{^ 
ieffion, and a right of property; 
and in what cafes a. claim, of en- 
lay, or a<3:ion is given thereby, (as 
alfo how far a naked poflefliori. 
differs from a right of pofleflion, 
and the confcquejices of either.) 

He has alfo clearly explained the 
reafon of thofe publick ceremonies 
and a6|s pf notoriety, required by 
the feudal law, for the acquiring,; 

poflefling 



The PREFACE. 

ixiilefllngandtran^erring of feuds, 
and which formerly were equally 
requifite in our common law te- 
nures, viz, Hveries, attornments, 
^c, the difule whereof has not 
only occafioned an uncertainty in 
many titles and eftates : but alfb 
mtrpduced ths^t mifchieyous prac- 
tice of private and , fecret feoff- 
inei>ts, by leafe and releafe. cove- 
nants to uies, r^^. and which in 
conf^quence has introduced: a de-> 
luge of perjuries, fprgeries, and 
other corruptions over: the gqmmQn 
law, and which can never be rec- 
tified^ or; the imfchief- redre^^d, 
till thecbmmonlaw^bc: in that par- 
ticular reftorcd to the antient me-^ 
thod of pafling eflates in paisy of 
by fome publick ad of notoriety. 

The other part of this difcoiu^fe, 
being properly a commentary on 
my lord Cokes Compleat Copyholder y 
has fo well expliain'd the doubtful 
|iartsi dEthat difcourfe, and fo fully 

evidencea. 
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evidenced, hot only tHe nature 

and ufe of copyholds, and their 

. particular cuftoms, but alfb the mo^ 

dus acquirendiy poffidendi &* trans- 

ferendi of thefe eftates, and therein 

of furrenders, prefentments, adniif- 

•fions, ^c. the duties of iords, 

ftewards, tenants and fuitors, with 

the nature of fines, forfeitures, 

hariots, efcheats, defcents, ^c. 

that I apprehend little more can 

materially be added to *what , out 

audior has himfelf obferved touch-* 

* ing thefe particulars. 

" - ' i 

In this iTiird Edition are added 
BOtea and references to the com* 
raon and civil law books of die 
)ateft and beft authorities. 
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jk ' ^Ctttl is a right that a va^al.ha9^P^*K«n< 
/% • m fome lands or feme immaye- **' *' 

f m* >able thing* of his lordX. to take 

.:j iL . i^^ P^9fi^5> paying the feudal 

duties. 

• ^ The feudal property was very nnfet* 

tied in ancient tinies. The lords (uc- 

ceedcd by eledion ' or ftrong hand ; the 



*. TJie word feudian was not known here until 
about the year lOOO. . S^mmr^s Ga^iUind, p.iOi.» 

i* Antipiiffim titifpore fie erat in dmnifmrum foti^ 
Jiaii cofiheium^ nk ftunidd belUnt^ pojfmt miftm rtm 
in fiudum a fi datum* Feud, lib. !• tit. i. 

B tenants 
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tenants temporary, or at the will of their 
lords. ' 

* When the barbarous nations had in* 

vaded the Roma/i ^fi^ire, the vafiars 

eilate became certain for life, then to all 

his ^efcfndaim. pppo&e fo feudal ^o- 

peh^ is Tilmitm^^vfrnm feCms tO bHiic 

old patrimonial prpfjerty revived by the 

chriftian clergy among the barbarous na« 

Ld. Raym. tions. -^ This obtaiiicd among our Sax-* 

1024, 1292. ^^^^ and gave blrtii to gavelkind. 

Salk. 243. ^;J Pfedds aife/herfdilaryj €t fot fife, fh 

h^tditSrt^ fcffds thd^ord^rfrj fe lequiifcd 



* Diinde JtMntUm *j^* utli(/^ ad vitam fideUs 
froduciTitur. *Fcud/Iib;i. ifit. I. 

f Sommt's treatife of gavelkind, p» 8, 9« II59 

% Thw wje ftvcml SWHlomi of feuds, dk. \ 
-Fiiudum mkile kt ^ohtU. Cragp de jurelitM}A6. 
Zafius in ufus feud. fo. 5. ' 

ifiaduffi H^im'^nik H^im. Selil. tit of honour, 

385 39- 

. TrancvfnM nmfr^nmn. Crag. ^ jure tfeu4. p. 

' ReaJe &' perfonale^ v'eVperpetuumtS' tmpcrdle. Za- 
i^us iiYuTus ffcud« fb. 5. 

Eccleftajiicum l^ feculare. Zafius, fo. 6, 
Antiquum feu paternum & novum. Feud, lib. 3» 

* Miviiuum'M indiv^imm^^ *fcrag..<ii? jure lFpu,d. p. 

' "to 
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to diftiDgoiih it from the original Ibtid 
that was for life only. In hereditary feuds 
the defoent is to be confidered, where tb« 
pfagp of other nations is to be compared 
with the feudal. 

The; notion of fibular property hcgn 
ampng the Jms and Egyptians,, Thu 
Jews w^r& taught from heaven, apd ,thi9 
Bgyptms by the inundations of JViiir, to 
knit in regularneig|i>bourhoods and from 
the E^j^iam the notions of property cam« 
to the Grais and Ronffim* 
, Among, the Jsws^ Egyptians^ Greth 
and Jiamans^ the further was the head of 
the family, and had the inh^itaoce and 
the power pf life and death over bis chil-- 
dren (fave that by th? J^I^ ^^^ ^' ^^ 
tempered^ ( for the father might nat kill Dent^juL ti 
his fon but iif the.prefence of the put4icjc 
magiftrate. 

Among Jews and Egyptians^ inheri- 
tance ' defcended by fettled rules ih their 
tribea and families .^ and the will coojd 
only he ^ai^e pS acq^ifitions. Then they Deat asxi. 15 
CQd^.nojt is> make a will as to dilinhei* '^» '7* 
fk ^ ;^ft (bn of hi^ right of pnmo- 
genitare^' .Which was that of f double 
ppctioa. i . . 

If a mzfx died,* the inheritance and ac- 
c|iiifi^i6RS undeviied ddfcended to his foxis 
^^aflyi only the elded .had a double 

B 2 portion. 
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Tht eldeft fen 
was to be fa- 
crificed, and 
So was to be 
redeemed 
from the 
prielt. 



Sddei^fle 
focceflion. 
apad Hebne- 
OS, c 23. 



poftiob. This law arofe becaufe they ap-i 
prehended fuch fon the beginning of the 
father's ttrength 5 therefore he was to b6 
ikougbt facred, and to be redeie^med from 
the prieft, and to bear the botiourabI6 
^fe^^^^and offices of the ftafe : But be- 
takrfe the words ^ olf the la w give the rea* 
fbn, Ufeat the fon was the beginning of 
ihe ^fl*6er^s ftrength^ therefore the privi* 
l^ge -was perfonaV af^d went only to the 
ildeft.'v^*,So jf a man had iffue^. and J5, 
ji. had iflbe C. and Z). and -^. bad died; 
G. Ann I7/{bould have the double portion 
of their' father, but C had no greater (hare 
of it tliari D. n6r did the double portion 
ever prevml, where- the defcent was to 
brothers iand other collaterals. 

♦ If -a' man hiad no'for.s, his daughters 
inhcrit^d^ bu* vt^ithout double portion ta 

• - the 
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*'.ThiV;ri^ht'6f feprefentation is not peculiar to 
•the law- of England^ but is»obferved by the kWs of 
inpft countries; ^rai.vi^ tisai:inNumiers^ di. xxvi. 
ver. 33. and cb« xxxvl. di^t when? Zthphehad the 
fon of Hepher died^ leaving no Tons, but daudsters, 
they cime ^xTit<c>M6fi5^ and daimed the poflemon of 
their father. This being a new cafp, Mcfes^ it is 
faid, BroMght that cail before the Lord, ivho com- 
manded him to give imto them the pofleffion of 
tiieir father. So that U wais here determined th^t 
th^y lhd\ild take th6 tlouble portion ' belonging to 

. ^* their 
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the elded; bat they were obliged to marry 
among the families of the tribes, that the 
inheritance might keep among the fame 
families. 

If a man had no defccndants, it went 
to the agnati or kindred of the fether*s 
fide, and it never went to the cognati or 
kindred of the mother*s fide, becaufe the' 
father gave the denomination to the fami^ 
h'es. 

If a man died inteftate, his ajcquifitions 
went firft to defcendants, then to his fa- 
ther, as neareft relation ; then to brothers 
as reprcfcntativcs to his father ; only they 
had a law, that if a brother marnied the* 
deceafed's wife, and had iflbe, fuch ifluc 
bare the name of the deceafed, and had 
the inheritance, exclufive of all others. 



their father, as the eldeft fon, by right of reprefen* 
tation. And this right of reprefentation was prac** 
tifed among the Romansy and was the law of the 
twelve tables. Seldm dejuccejf. apud Hebraos^ r. 23, 
And thb right of reprefentation holds in inheritances 
defcendible by cuflom, as well as by common law, 
as in the cafe of gavelkind lands, borough EngUJh^ 
&c. and there is a remarkable cafe adjudged in the 
C B. in my Lord BridgmarCs time, anno 1660, 
1661. and entered HiL 1655. rot. 779. between 
Hak and ■ ; but it was never printed until 
my Lord Raymmt^ time. See Lord Raymmti Rep., 
1925, 1026, ^c. 

B3 If 
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If the deceafed had neither father not 
mother, it went to the grandfather, and 
to the uncles and nephews, as his repre- 
fentativcs, and for failure there, to the 
great grandfather and his reprcfcntatives 
in infinitum in the fame order. 
Namb. xx?ii. As to inheritance, that went to defcen- 
fxomitoii. dants, and then to collaterals; fbr that 

muft have pafied the afcending line before 
lev. jxr. it could have fettled in the defcendants ; 
The ApSritn ^^ *^^ Mofes, when he fpeaks of the laws 
lawamongthe of inheritance, doth not mention the fa- 
Komw wt8, tj^gj. becaufe he muft have had it before 

to divide the J ij . ^ 

hadt got by i^ could come to the Ion. 

coBqaeft a- As a man could not devife the irfhcri- 

fy^^^Url *^"ce, fo he could not fell, but from the 

te. time of fale to the general jubilee, which 

was once in fifty years j then there was 

a rotation of all poffcffiop., and every man 

was inftated in his own, which was the 

yewifi} Agrdrimh^. See Hale^s Suctef. 

The Roman law differed from the %«^- 
i/h in thfit the father bad . the ppw^^r of 
life and death over his children wi^iout 
the magiftrate, fo that he might ddVftoy 
his fons, which was frequenl in tl^e iin- 
cient Roman limes ; for they uied to ex<r 
pofe their ifiWe^ if they had tnore xhkA 
they could keep. From hence bitgan the 
right of adoption: for to preferve ehil- 

dren 
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drcn froxxj dc^th, they were adopted into 
other faniilies, and became children of 
that family to whom adopted. And as a 
Rom^n had power to deftroy his childret). 
fo jiie might diiinherit them hy his will 
in exprefs words. But if he only pr,c- 
terniitted them, and gave them nothing, 
then the pretor introduced them io an 
equal portion with the reft. So (hat a 
Romfn had an* iqtire power over his chil- 
dren while he lived, and whatever they 
got was thi^ir father's, and at his death^ 
he might dirppfe of it as he pl^fqd among 
his other children. If he died withoqt 
fuch difpofition. It i^rO; went among thoie 
of his own family, whether mal^ or fe- 
male, by hin^ begotten or adopted. If 
any of his fons died, '<he grajidqhildrerj 
fucc^eded into his portion injlirpes j but 
the pipe^or brought in ichildren emancipa- 
ted equfil with the rcftj for though fuch 
were out of their father's family, yet the 
natural relation continued ; bnt if an 
adopted fpn was emancipated, he took 
nothing. The children of daughters did 
not inherit the father, becaufe they were 
out of his family. 

If a mjain had Xi^ fui haredeSy l?y the 
old Roman law it wei^t to the agnatic as 
firft to brothers as rcprefcntatives of their 
fathers s to uncles ex refr^DeJhntdtiorie of 

B 4 their 
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their grandfathers, in capita in infinitum^ 
after the Jewip mcxlcl ; but the pretor 
brought in the cognati in equal degree^ 
in capita in infinitum^ to iohcrit with 
the agnati. Becaufe by the indefinite 
liberty of devifing, they could not keep 
eftates in their tribes ; therefore the cog-- 
nati entered in according to their natural 
relation. 

A fon emancipated, or a fon that had 
acquired a peculium^ after they had al- 
lowed that privilege to fons in the life of 
their fathers, on failure of iflue was in* 
herited firil by the afcending line, and 
that failing, by the collateral, only bro- 
thers of the whole blood were called in 
in capita equal with parents and their 
children injiirpes\ for fuch brothers be- 
ing of both bloods, they were held equally 
dear as either parent. On failure of the 
afcending line, and brothers artd (iflers of 

the whole blood, it went to brothers and 

' '4.- 

fillers of the hajf blood, and their, chili- 
drcn in Jlirpes^ by the Juftinian confti- 
tution.^ On failure of them it went to 
thofe perfons that were next in degree in 
capita \ and thofe that were equally in 
decree inherited equally, as uncles on the 
father's and ipother^s fide. And the next 
in degree excluded the more reoriotc, as 
gp u^cle living excluded the fon of aq 

. \ ' pncle 
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uncle deceafed ; aod the. degrees were 
cpmputcd up to the common anccftor, 
and then down to the perfon.to whom 
the relation was made: therefore uncles 
are of the third degree, uncles fons in the 
fourth degree. But things defcended from 
the father defcend to the deerefcs on the 
father* s fide^ according to thoie rules, that 
things defcended from the mother de- 
fcended to the degrees of the mother's 
(ide, according to the fame rules. 

The 22 & 23 Can 2. c. 16. has intro- 
duced this law into England^ in relation 
to Inteftates eftates. Only one third is to 
the wife, two thirds to the children, the 
heir at law taking equal with the reft: 
and the portion of a child preferred to 
come in average with the reft. For want 
of children the wife is to have one moi- 
ety, and the next of kin the other. If 
no wife, the father is to have the whole, 
as next of kin. But by the ftat. i Jac. 2. 
c. 17. the mother is to inherit equally 
with brothers and fifters, and their re- 
prefentatives, according to Jujlinian law: 
^nd by the ftat. of Car. 2. the fucceflion 
is carried to brothers and fifters children 
in Jlirpes^ according to -civil -law, fave 
Qply that no diftindtion is made between 
brothers and fifters of the whole and half 
i>lood; becatiie the Jaw fpeaks of; brothers 






and fiftcrs/children indefinitely, without 
jdiftinftion of bloods ; and the fpirUual 
courts had never diilingui(hed the bloods^ 
bccaufe the canon law, where the decrees 
pf proximity were fettled in relation to 
marriages, had made no fuch diftindion. 
For want of brothers and fillers, and 
their children, next of kin filtceed in of- 
pi fay according to the af ore-men tione4 
rules of civil law, where the next in der 
gree fucceed both on father's and mother's 
fide, and excluded the more remote. But 
in pur law the inteftate is confidered as 
the original proprietor in whom the eflate 
IS veiled. ,3o no diilinftion is taken be^ 
' tween things coming from the father*^ of* 
mother's fide. 

The feudal fuccefiion came in in this 
manner : ^ the lords gave lands to fuch 
perfons as behaved themfelves well in the 
war, for their lives only : fometimes they 
alfo married their daughters to them. Then 
by their feudal donations, they limited the 
lands to go not only to the feudary him^ 
felf, but alfo to the ifiue of that mar-^ 
riage> and this brought in the notion of 

« 

* * Diinde Jiatutum ejt ui ujgtu ad vitam fidi^f 
froiuceretur. Feud. Ub. i. tit. i. 

Pcfita^ verc i$- vMum {/?, ut adnd^gntis.vium 
^mifararit. Hatmeton de jure feud. 139. 

fucceffion 
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fucceflion among the northern nations that 
invaded the Roman empire. The lands 
therefore, in the elder times went to. the 
imfnediate defcendants of fuch marriage, 
and originally to none elfe : and firft they 
went to males, as the moil worthy of^^««"*» 
blood, and moft capable of doing the fer- |J^' "^ 
vices annexed to fuch donations; for want 
of males it went to females, as defcen- 
dants of the famQ marriage. 

* The feud was united in the eldeft 
male, becaufe he was obliged to do the 
duty in the wars; and for every knight's 
fee, was to go out forty days with his 
lord; fo that the feud did not divide 
among the males, becaufe the duty could 
not be divided commodioufly. Becaufe, 
fecondly, the males were to keep up the 
grandeur of the family, therefore the in- 
heritance was not (hared nor broken. 
Hence it came to pafs, that among the 
males the eldeft was preferred as the moft 



* Ordain fuit que fee eU dsevakr devtendroit d 
^gne fits per fucceffum it heritage^ li fue focage fee 
fuit partabk fertnter ks males infants. Horn's Mir- 
lor des juC lib. i. c. I. f. 3. 

Proles fmminei fexns^ vel ex fetmineo fexu iefirnir 
iim^ ad fuccejfvmi'm afpirare mn potfft^ nifi ejus cm* 
Jitimis Jit feudum, vel ex fa£l& acfui^tum. feud, 
fib* 2. tit. 2. f. i. titi if> 3x3^ 50^ 104* 

worthy, 
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worthy, fince he was fooncft able to go 
to the wars, and do the duties of the te- 
nure. ^ 
The cldeft fbn was anciently married 
with the confent and approbation of the 
lord; fpt the lord always approved the 
firft marriage of his feudary and of his 
heir apparent ; and if the feudary died, 
the heir within age, the lord had the total 
Spclm. Rem. marriage of him ; and if he was of full 
^^* age, the lord gave licence to fuch mar- 
riage. Hence the defcent always fettled 
in the eldeft line, and the daughter of the 
cldeft fon was preferred before the feco.nd 
or third brothers, and their male defcen-? 
dants, in order to encourage the beft mar-: 
riages with fuch eldeft fon ; and this was 
the fettled courfe of the * f€u4tifn nobik. 
Whence our law took the pattern for 
their military tenures, and the focage te- 
nures, divided in SaxoJi times as ^feudum 
ignobiley but afterwards came to imitate 
the military feud, in order' to lupport their 
families, 

•^^ob^""* ' ^^ ^^^^^ ^^^^ ^^ ^^"^ ^^^ feud came to 
dividablc the daughters, who divided it, bccaufe by^ 
among the the donation it was to go to all the de- 

fons. 



♦ Zajius in u/us feud, fo» $* 

+ Stry. exam. jur. feud, cap, 3. q, 36, 37. . . 

fcendants ; 



Fcemiants; therefore the female defcen- 
dants could not be excluded, and one of 
the daughters could not be preferred be- 
fore the oihcr, bccaufe none could do the 
fcrvicc of the feud in their own perfons, 
nor did any of them beaf the name and 
'dignity ot the family. Therefore thefe 
were mkrHed by the lords among their te*- 
nants; fo they l^cpt the feuds, in their fc- 
vcral manors from being broken and di- 
vided; -as if two daughters divided a 
knight's fee, the lords, by the marriage 
of fuch ^a daughter with one that had half 
i knight's fee, fe-cftabli(hed the feuds of 
their tenants. 

, If in fuch feudal donations, the elder 
line had failed, it went back to the iffue 
of the fecond foh of the fame ftock, to 
whom the firft donation was made, and 
to his defcendiants, becaufe by the feudal 
donation it went to all the defcendants of 
fuch marriage, and fo the fucccfiioh wci 
tftabliftied to the defcenidants oFthe fame 
ftock in infinitum^ but could* not go to 
any other- relations but to (bch as were 
defcendants of the ftock to whorh the do^ 

I r 

nation was 'made. r » 

' In a long courfe of years thefe feudal 
donations were worn out, when 'it became 
impdflible to compute up to the firft feu-- 
dal marriage when fuch donatfons were 

originally 
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or^nally fettled ^ and then they iovertedl 
the computatiQn, and computed from the 
Uft pofleiTor, provided the fieir that daim* 
ed was of the blood of the firfl: purchafer^ 
and then the rule was taken quodfei^^na 
facitftirptm^ for fince the feudal donar 
tion wa$ loft, they could not regularly 
compute the defcendants from the firft 
feudal marriage ; therefore they computed 
from the laft. fcudary ; and fince both 
bloods of. the firft marris^e were nec^flary 
to any perfon that would claim under tb^ 
ficft donation, they required that a man 
ihould be pf the whole blood of the laft 
feudary that would claim as heir to himij 
for th6n of neceftltj he mu ft be of both 
bloods of that remote feudal marriage, 
where the feud was originally placed « 
Thus half blood came to be excluded \ 
becaufe if it were admitted, where feudal 
donation was loft^ ; it might have carried 
it put of .(he line^ where fuch donations 
wer$ once, fettled y fo that jp fuch cafe 
tl)ey put the perion, claiming as heir, to 
fliew that it. wi^s an anc^nt feud, and 
that the party. claiming was of the whole 
blood' of the lafl poffefTor, which formed 
the utmoft ; prdumption of the right of 
fucceftion, where the feudal donation was 
loft ; which half blood did <npt do ; be-* 
c^ufe it was originally fettled in both the 

bloods 



Uoods of the firft purchafers. Befide$, 
lords bad the marriage of the fendaryj 
thereJR>re all the iflae of the fecood mir- 
riage were excluded from the immediate 
ifiheritaoce of the children of the firft 
miiiti^, fince the Tord had not the mar* 
riage of the.feudary more than once; and 
therefore they could not cooie in as ifTue 
of z fecond match ; but all that claim the 
inheritance muft make themfelves heirs un^ 
der the fame teudal marriage from whence 
the kill feudary defcended, which half 
blood could not do. But where ihey can 
come in under any marriage prefumed to 
be made by the feudal lord, they were 
admitted. Therefore a brother ^f the half 
blood was not heir to the brother, but 
m^ht be heir to the uncle. Hence they 
formed the rul^ poffeffio fratris ^e feom 
fimplici facit fororem effe haredem. For 
when the old feudal donations came to be 
lo^y the pofTeifion was the only indicium 
of who was feudary; therefore any per- 
1k>i\ that claimed as bis reprefentative, muft 
(hew a defcent from the fame ftock, and 
therefore the riilc was t»ken as to lands 
iei fee-fimple, and not as to lanfls in tail^ 
For there a man muft<:laim as heir /^r 
formam dom\ as they did in the old feudal 
donations dejeudis navis ; & of ft reodain- 
der after an eftate for life^ that never fell 
. f • in 
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in jioflefficJn , ^ min niu'n ctainl, ' by vif-* 
tue of the conttadt, . as heir to him t0 
wh6m the remainder was limited ; for no 
tnan iiifuch cafe lean' make himfelf heic 
to the laft ife^darjf , fince the feudal p6f- 
feflibn ^h in tenant for life. So'df'ji 
revejiioti;o'n an eftate for life, upon which 
no Vent' Waa refervedj for a* man muft 
thake.hiftifelf heir to the laft feudarybe-: 
fore the eftite for life was created ; but if 
a rent had been refefved, . it had\becrt 
doubted wWher he muft make himfelf 
heir to the laft pofleffor of the eftate, or 
to him that laft received the rent; an4 
whether (he receipt of lent make fuch a 
feudal pofTeftion as may be laid as efplees; 
in a writ of right. Certain it is, that if 
a reverfion be depending on an eftate for 
yearsj the pofleflian of tlie fent is a ,pof- 
fe0ion of the land itfelf ; and the fifter of 
the whole blood. will be heir to the bro- 
ther; and- the brother of the half blood, 
that is heir to the father that made thd 
leafe, will have no title. ThtxtMpopf- 
jio fratris of an advowfon or rent, afte^ 
adlual rcceipl of rent or pre(fentati6h of the 
clerk,* So 6f an t^e, b'ccabfe equity folf 
Co. Lit. 14, Jowcd the rule of the'corriihon law. So 
1 Rep. 21. ^^ ^ copyhold, where the .\cldeft fon rt^ 

pfeives the profits^ and dies, though before 
admrttance. ^ * * "'*'•*, 

* After- 
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* Afterwards where the feod efcheated 
to the lords foir felony or want of heirs, 
the lords were wont to reftore the feud to 
the old family^ ot grant it oat again to 
another family ut feuduM antiquum^ and 
dien die defcents were formed in fach new 
feud, as if it had been feudum antiquum^ 
Hence the lineal facceffion, or fucceflion of 
the father -f* was totally esccluded, becaufc 
no cafe could happen where the afcending 
line could be admitted infeuiis antiquis } 
lor the father took before the fon» under 
the firffc finidary in every ancient feudal 
donation J and all above fuch donation 
"were excludedi fo that in no fuch dona» 
dons could any father claim as heir to the 
fon. 

And this Order of defcent, that estclu-^ 
ded the Either, was the rather continued^ 
becaufe^ the father was guardian to the fon ; 
and in thofe barbarous times they would 
not tfuft the father with any profit from 
the death of his own iflue, fo that the 
father was totally excluded. Defeudisi^i 
t» 261. But a feud purchafed by the fon 



JU^ 



* Rivertitur terra ad Jcminkm capitaUm^ if el ad 
riifum iommmj fciP dd ipfum di cujus febdo eft* 
Braft. lib. 34 fo. 130. lib. 4. fo. 160. b. 

f Succejfiwis fetidi talis e/f mturoy fu^d afcendentes 
mn fuccedunty verbigrattaj pater film Feud. lib. 2. 
tit 50, 84. . Iak. fc9. 3. , 

C ihall 
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right of reprefentation to bis feodary, and 
there was none of the ancient kindred on 
the father's fide remaining; for then it 
muft be fappofed his intention, that it 
(hould defcend as if it had been a mater* 
nal feud; for otherwife he would have 
limited it to the feudary for his life, or 
to the feudary and his ifTue, after the man« 
ner that was ufed in the. limitation of new 
feuds. 

Baftards, or children born out of wed-> 
lock, were totally excluded from all feu- 
dal fucceflion, though their parents had 
afterwards intermarried, becaufe the lords 
would not be ferved by any perfons that 
Greg. 4ib. 4. had that (lain on their legitimation, nor 
^^f'^' fufFer fuch immoralities in their feverai 
* " ''^* clans; though the civil law admitted 
them as adopted by the fubfequent mar- 
riage, and fo the canon law, becaufe the 
matrimony wiped off the precedent guilt 
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alDap entries^ 

WHEN any man is difleifed, the 
diiTeifor has only the naked pof- ' 
fefiion, becaufe the diileifee may enter and 
cvid him ; bat againft all other perfons 
the difleifor has a right, and in this re- 
fped only can be faid to have the right of 
pofleflion ; for in refpedl to the diiTcifee 
he has no right at alK But when a de* 
fcent is caft, the heir of the diiTeifor has 
J^^ P^ff^ffi(^i5y becaufe the diifeifee cannot 
enter upon his pofleflion and evi£t him, 
but is put to his real adion^ becaufe the 
freehold is caft upon the heir. 

The notions of the law do make this^ 
title to him, that there may be a perfon 
in being to do the feudal duties, to fill 
the pofjfeffion, and to anfwcr the adions- 
of all perfons whatever ; and fince it is^ 
the law that gives him this right, and 
obliges him to thefc duties, antecedent to 
any a£t of his own, it mufl defend fuch 
pofleflion from the afl: of any other per- 
fon whatever, till fuch poficffion be cvf<5ted 
by judgment, which being alfo the adt o£^ 
Jaw, may dcflroy the heir's title, 

w 
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H'* '^'^^^^ ^^ '^c cafe of fee- tail, the poffeffion is 
^ '^* '^' thrown upon the heir in tail, therefore 
the lavs^ coi^ftitute^ the jus fi^e^nis to^bc 
in him. 

If a diffeifor, at the time of his death, 
has not the fredidid in him^ it eannoc \^ 
^ cad: upon his heir ^ for then ^ th^re /s jio 
dan^r that the fbeehold Should want 9, 
poiTeflbr ; therefore the law oeat^ qo titl^ 
to fuch pofjeiiion in the heir at law; for 
it were incongrupys that the law ihoul4 
iuppofe the right of poilieiii^n in the heir, 
when the po^^ilioi) is ^n^^nothf^ ftt:th9 
(leath of the anceftor. The law will not 
afterwards create him a new title^ in pre^ 
judice of the perfon that hd$ (he right of 
propriety. 

If the diileifqr therefore ipi^ke$ a leai^ 
for life, he parts with the pofleiHon, and 
cannot tranfinit it tp the heir, fuice h^ 
had parted with it at the time of his deaths 
^nd the defcent of a reyerfion will nc^ 
ipak^ a right of poiTeflaon; for nothing, 
defcends to the heir in rever^on but the 
Xfght of the reverfion, and that is a right 
^ainft all other perfons bat the di/Teifee. 
!For fince only the right defoends, the, 
heir can be in no better cafe th^n the dif-: 
feifor was ^t the time of his death ; and. 
therefore when tenant for life dies, he has^ 
only the naked polTeffiopj as the diflcifor 

had 



Wit. Bdt if th* Jifleiror had aicd in 
pbfjefiion, the law, for the rcafdn aforc- 
iaid, cafting the poflcfiion * oh- the heir, 
inakes it a right ; for that is ptx)perly a 
fight which a man comes to by the aft of 
the laws and fince the heir in fuch cafe 
\vovild come to the pofleffion by the aft 
bf the law, it muft be called a right of 
poflcflibn ; and it could not be a- right of 
poflSfEon, if he could not defend it againft 
all aggreffors f therefore in fach cafe the 
right of entry is .tajcen* away from all 
others ^ and hence the diftindtion came to 
be made between jus pojfeffimh arid jut 
proprietatis. 

* A fccond reafoti why the dcfcent cre- 
ates a right of poffcflion is, bccaufe the 
diffcifee has not claimed daring the life 
of the difleifor, and the right oipojjefficn 
is prefumed to be dcrelift, if the party 
ceafes to claim it, till the law for the ne-. 
cefTary caufes before-mentioned is obliged 
to caft it upon another ; but the right of 
propriety is not prefomed ta be dcrelift^ 
till the time allowed for the limitation of 
thofe aftions be expired'. So that Coke 
fays, Anciently a fcoflS^e that came in by 
title, though by his own aft, after a year 
and a day^ had a right of poflcflion. 
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Spcim. Fc«4. A third reafon why deicent g^vcs a i%ht 
''* pf pofTefllon is, beqiufe originally the re* 

lief was in nature of a new purchafe 
upon every 4efcent } for then it did again 
fall into the lord's hands, till it was relie^ 
ved oiit of his Hands by fuch payment. 

Now for fttch payment they immedi-r 
ately diflrained upon the pofleflion as foon 
as ever the d^fcent was caft ; fo that th0 
heir was forced upon fuch payment, in 
prefervation of bis (lock left on the ground 
by his anpeftor; and being forced upon 
this purchafe, it is fit he ihould enjoy the 
right of poHeiHon. 3lit where a difleifoi? 
makes a leafe for life, and dies, and th^ 
reverfion defcends on the fon, if be en- 
ters after the death of tenant for life» be 
fhall pay a relief j and yet fuch a defcent 
ihall not take away an entry, becaufe it 
was bis own fault be entered and ftocked 
the land himfelf, and made himfelf fub- 
jcdt to the relief; for then the buyer 
snuft beware, and take the title in the 

condition it wa$ in at the dc^th of the an« 
ccftor. 

Fourthly, The right of poffeifion is; 

gotten by the defcent, that it may be an 

X encouragement to the tenant to be bold ia 

war ; for that none can enter and difpof- 

f^fs his children of the eftate whereof he 

di 
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dies pofleflfed j bat if another doth the 
idoties of the feud at his deaths then it is 
not reafon that fuch a deifcent (hould give 
a right of pofTeffion to his heir. 

The efcheat doth not take away the Lit bet. 39^ 
entry, beeaofe, though in refpe£t of a 
firanger's fracipe^ the law doth cad the 
freehold upon the lord, antecedent to bis 
own zGi ; yet the lord need not enter to 
take the profits and to do the duties, as 
the heir is oblig^ to do, but the lord 
may take the difTeifee as his lawfiil tenant* 
And it is plain that the law doth not call: 
the freehold upon the lord in the fame 
manner as it doth upon the heir, becaufe 
the lord is obliged to anfwer the feudal 
duties to the lord paramount, in refped: 
of his feigniory, whether this poflciBon 
was caft on him or not ; fo that in this 
caie there could be no failure of duty^ 
though the lord doth not enter. 

In the cafe of a feoffment upon condi- f/^^i'** ; 
tion, there is no diftindion between the j^/ ' ^'^' 
right of pofTefilon and the right of pro- 
priety, but both rights are in the feofi*ee 
till the condition broken, and entry for' 
fuch breach; and afterwards both rights 
arc in the feoffors therefore the dcfcent 
doth not take away the entry, fince the 
pofleilion and the propriety defcend^ ia 
||ie :(a{pc ijianner^ liiz, under the condi- 
tion 



tion that k was at fipft grintcd^ aid the 
poffeffion is not caft upon the heir while 
the propriety is in fomfe body elfe, as in 
the former cafes; and it is the defcent of 
a naked poflcffion to an* heir at law, that 
forms a jus poffeffi&ni^^ diftinft and ab- , 
ftraffced from the jUs proprietatis. Bat 
here both rights are united at the time of 
the defceiit; and if the feoffor in this cafe 
could not aifert his claim by an entry, 
he could have no remedy, eitheif for hts 
jus fojfejjknis or jui proprietatis^ which 
are not here feparate or diftinft ; for till 
he enters to take advantage of the breach 
of the condition, both rights are in the 
feoffee, becaufe thefolemnity of the feoff- 
ment cannot be determined but by an z&, 
of equal notoriety 5 and becaufe the pof- 
feffion and right are not here feparate or 
diflin<^, it is called by a different name,, 
mz. not a right, but a title of entry, 
lit, fea.393. * The law doth not cafl dower upon 
** the wife, but fhe takes it by her own aft; 

but 
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* We %sA no footfleps of dower in lands, until 
the time of the Normam. Bacm^s Htft&ry of tbe^ 
Eng, gov. 104, 146. 

But amongft the laws of the Saxon King Edmundy 

cap.si, we find a provifion made for the fupport 

of the wife thskt furviv^ her bufband oqx of hi& 

gpo4s- only. 

Noi 
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JMt when ibfk is e^doyredt flie « in ixom 

ibe death of her huibaod 1 therefore ihe 

has only the naked poflbfliofi her haffaaad 

hady QOt tny ^^5 foj[effionis d£ all ; £fice 

it wu n^t of abfoluce fi«(:ej0ky Oie {hcmld 

daiiai her dower; but k i^.of abfobie 

ncceffity that the law. dotji- caft the froe^ 

bold upon : the heir. Now by the cn^ . 

dowmeat the poiiefiiQi) 16 avoided that 

the law cafl: upon the htfir,. becauie (he, 

^s is faid, is m frora the death of her 

huibaiKl^ at)d. by cpnfequ«DCe there is no 

Vgjfit of fGt&^my as. ta. this third part, 

ac;qqire4 W: the heir at Uw; fince the law 

doth not place hitn iix'fwh third, after 

the deat^. of «he father ; . ^nd though the 

rever&m hel^mgf to hif» after the death 

of ihe mother^ yet that is only the revcr- 

fion of ;that which the Jnother pofleflcd, 

which >ya& a flaked pofleflioji ; and fo ho 

has herein nto right of pp0ef&on at ay. 

Where tl^.difleifor infeoffs the fathpr^lit. liea.395, 
it is pjrefijm^d to be done in order after- 
wards to come in by defcent, and the slO: 
of law (hall not giye fanftion to the 



Nor was there any dower in WaUs^ until it wa& 
annexed to the crown of Englandy zs appears 1>y- 
&tat, ^^///V,*viz.' ^ia mulieres ha5lenu5 non exttte-, 
^ar^t 4otata in WaUia^ rex concedit quod dotentur. 

wrong 



wr<3bg of the party $ nor (hall any man 
by his dwn wrong, however canningly 
contrived/ give to himfelf a right; tor 
when the heir by the defcent gains a jus 
foffejponis^ he is fuppofed innocent of the 
wrong of his anceftor; but here he is 
partner of the guilt 
fe&396. When a younger brother enters in this 
cafe, he does not enter to get a pofleflion 
diftindt from that of the elder brother, 
but to preferve the pofleifions of the fa- 
ther in the fiunily, that no body elfc 
abates. For fioce this is the moft chari- 
table interpretation that can be made of 
this adion, and by fuch a conftrudion it 
is juft and rightful, the law (hall not in- 
tend it to be a wrongful ad or difleifin, 
and by confequence the pofTeffion of the 
younger brother becomes that of the elder 
brother : and then if there be not a pof- 
fefliofi diftindt and feparated from the 
right, the defcent cannot make a right of 
pofTeiTion diftind from the right of pro- 
priety *, for it were incongruous that the 
anceftor (houid be conftrued to po(refs in 
another's right, irt order to do no injury, 
and the heir fhould be conftrued to pof- 
fefs in his own right, in order to do in- 
juftice to the elder brother. Btfides, x\xx 
laches can be imputed to the elder bro- 
ther, fince the younger entered and pof- 

fcflcd 



&&d for him. But if the younger bro* 
ther in this cafe had made a feoffment io 
fee, and the feoffee had died feifed, this 
defoent had taken away the entry, becauie 
then the younger brother could not be in- 
terpreted to enter to preferve the eftate of 
the elder, but in order to make the ad* 
vantage of it for himfelf . So in the cafe C6. Lit fi^ 
Lift puts. If the elder brother had en- >4<* 
tered, then if the younger had entered 
»pon him, this had been in deftrudion of 
the elder brother's poffcflion, and there- 
fore the younger gets a poffefiion diftindt 
from that of the elder brother, and his ^ 

heir a diftindt right of poffefiion, and it is 
the laches of the elder brother, that he 
did not enter to reftore his poffefiion. 

If one coparcener enters into the whole, lit k&. 39S; 
it is only in prefervation of the eftate of 
the other; 6ut if (he diffeifeth the other 
after her entry, there (he gets a pofTeflion 
diftind from that of her iifter, and the 
defcent will take away the entry, cauja 
qua fupra. 

The iffue of the baftard eigne not only Ut. Tea. 399. 
gains a right of pofleffion, but a right of 4<>^ "• 
propriety by the enjoyment of his ance- 
ilor. Such iiTue are held legitimated by 
the civil law, becaufe they are adopted by 
the marriage of the mother. So by the 
caoon law, becaufe the matrimonium fub^ 
fequens tollit reatum preceJens; but by 

the 



the feudal law they were cxdudccJ, 06^^ 
icaufc foch a ftain was thought to ccftiti- 
ntic from the crfmc of the mfcflts, that 
they cbiald not do the fctrdai fervice with 
bonotir to the feudal lords ; therefore the;^ 
were anciently excluded niji nominatm ad 
feuda legitimantur. But by oirr law, if 
' they had an uninterrupted enjoyriient du-^ 
ring life, the iflue for ever inherited ; for 
fince there was no ofcjeftron to their legi- 
tinration, during their IrveSj the perfonal 
defcd muft die with their perfon, in as 
much as it were inhumanity to throw re- 

. proach on them after their deceafe 5 and 
having done the fetidal duties without oh-^ 
jedtbn, the objcdion comes too late when 
the perfonat dishonour ceafes, and to thd 

' next perfon in poffeffion no reproach caa 
arife. 

If baftards could be any where alledgerf 
in. the pedigree after ^ the deceafe of thtf 
parties, there would be no end of con^ 
tention concerning them^ and genealogies 
would be rendered perfeftly. uncertain ^ fof 
there being no eftaWifhed regtftry of ge-* 
nefalogies in the feudal, a^ was in thtf 
Jewip law, they conceived that the great-^* 
eft evidence that conld be of the legitiftia^ 
tion of the* anceflor, was the uninter- 
rupted enjoyment, and the carrying the" 
fame by couife of AtktiCiX to the if!ue; 
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t&nce they would Qot fufFer ihk irtle by 
any means to be fliakcQ, left alt deicenta 
fhould be rendered; precarious i bux if any 
part of the rule £sab, then the right of 
poflfefQon is only, gotten by fuch defoent^ 
and not the right of propriety; as if the 
poilfeffion be once interrupted by the ndu* 
lier, tf the baftard eigne re^entera, tki» 
only gpts the pofleilioii, and by fuch de- 
fcent the iflise oiily acquires a Jus pojfef^ - 
Jhnis. 

So if the baftard eigne lea^res a child 
in ventre fa mere^ this (hall not inherit > 
fot though there the anceftor had an un« 
intcxnip&ed pofi^on^ yet there was no 

But if the mulief abates, the iffiie of 
ba(Ur4 c^gne hath both right of pofTeffion 
and ng^ of propriety, becau& of an un*- 
interrupted poiTe^ion, and defcent conv- 
pleat, the law icafting the freehold; on the 
iiiue, before his entry, or before the ma- 
lier can abate. Nay» this ruk ia pcefetred 
tQ^ the privilege of infancy, fo that if the Ld. lUym: 
mulier were an ini^t, yet the defcent of? 74' 
the iftue of the bd^brd e^ne (hould bar 
fuch infant, becaule.it is by the laws of- 
defcent that the iofant himfelf inherits ; 1 
and lap hiinlelf cou^ not claim, but by i 
fuppofing that uninterrupted poflb£n»)n of i 
his aQ6$ftors> and.tbcl.confccpient defcent ^^ 

gives* 
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gives him a right. But if the perfbn ill 
the principal cafe were not legitimated, bf 
the eccleuaftical law, his entry gives him 
no title, but as another difleifor *, ftr he 
is an abfolute ftrangei^ by all law^i srnd 
reputed nullius Jilius. 
6a. 402. As to infants, feme coverts, perfons 
|. 4. 405. 6. non compos^ the defcent to the heir of thtf* 
"•*•'"'"• difleifor doth not take away their entry, 
becaiife the infants, &c. had a right of 
pofTeflion, and the a£t of law cannot take 
away that right, fince no laches can be 
imputed to them; fince their negligence 
1% not culpable, it were unjuft to make 
market of their titles ; and therefore the 
lord, v/hen he takes a relief, is not fup^ 
pofed to transfer znjjus poJfeJIionis to the 
heir of the difleifor, fince the feud is not ' 
fuppo(ed« by negligence and want of a 
tenant, to fall into his hand, and from 
thence to be relieved to the heir of the 
difleifor, who hath title thereunto, flnce 
if that were doctrine, a negligence were 
fuppofed in thefe uncapable perfods, which 
the law doth i^ot allow. 

But the non compos in this cafe cannot 
alledge the difability in himfelf, becaufe 
he cannot be fuppofed confcious of it j 
nor is he allowed ever at any time to al-* 
kdge it: For when he is once non com-- 
pos, there is no certain time when he can 
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be ftdjadged to recovet that diiabtUty^ 
voieis where he is legally eommitted, and 
thefi the ads during bis lanacy will be 
iet afide and difcharged, and afterwards 
the commiffion fuperfeded^ for in no 
other way can the mm compos be legally 
rcftored to his rights and to his capacity 
of a^ng. 

If an mfant difleifcs, this only gives Lit kSt. 407^ 

him a naked pofleffion; for he has '^^L^-.piQ. 
l»iv^egc to do wrong j and if he alien in •^"'* 
&c, his alienation is voidable* If the alie- 
nee dies feifed^ he may enter j for though 
the . defcent gives a right of polleflion 
againft the diiTeifeey yet it gains no right 
from the infant. If then the infant reco** 
vers, he is a diffeifor as he was before, 
and beifig only in his former eftate^ he 
has no right of pofleffion againft the dif* 
feifee. 

. If a diffeifor, that has only a right cf Lit. M. 4091 
pofleffion, makes a feoffment in fee on 
condition; and the feofiee dies feiied^ this 
gains a right of pofTeflion to the heir of • 
the feoffee. But if the condition be bro* 
ken, and the feoffor enters, he deftroyi 
the eftate, and the r^ht of poffc^on an«^ 
nexed to it ; and he bemgonly a diffeifor, 
13^ in hia old eftate, whi^ is a naked pol!» 
feiiion, without any right at all. 
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rit.fca.410. A.tivildcath, fuch as dual of cnfaringJ 
into religion, doth iiot take awajr an in^ , 
try^ fot this feems to be the ?t>iaot^ya£b 
of tb# aocciftor^ tx raitbet a contHvance 
between anceflor and heir,, to acquire the 
right 0f .[}ofieffion f and a; noan that hath' * 
doiie ivGong^ {ball oot by hts own ad ac« 
quire to himfelf a right* 

UtfcA.4U. >i lealfe is a covenant real, that binds * 
tlie po£effion of lands into whofe handa 
"^ foever afcei^wards ihey come, if the lands 

be not evkSed by a fuperior title ; but the 
termor has. not the freehold in him> but 
holds the poffeffiOn, as barHff of the free« 
holder, ndmim aliem,, by virtue of the 
oblation of the eorenant. . Therefore if 
fuch tel-a)or be ouitcd, atd the freeholder 
difleifed, the diffeifor haa the naked p6f« 
fef&oa boofid by the covenant > and if af<- 
terwards a defcent be caft, the heir of' 
v'^ the (Hiieifor 'has the right, or^yofTeflion, 

hound 2lf6 by the covenant > for the heir 
of thq*j£ffiiror has 6nly the right of ^U 
i^Siiioh which 'was.in the di&tfee, and 
that wis: : bound by^: that, covenant^ fand 
therefore it.muft be bdiind hj liheiasxri 
covenatrt .% the handa of the hdr Xd 
the diflc&fQr} and wdre it othcrwife,. the; 
right tef;: the. termor wotdd be < intirely 
deiiroyed ^ Jbr he 'oanaot baVe a rnbti 

of 






of pdfieffion diAin^ from the right oif 
propriety.. 

Now then, if the termor enters before Ld. Raym, 
the. defcent, he revcfts the freehold in the ^SS* 
dideilee, who ha^ the right , of . poficf- 
iion ; but if he enters afier the defcent, 
then he can only hold in the name of 
the freeholder who Has tCc prefent right 
of poiTeiJion, wHich is the heir of the dif- 
icifor. 

In the tTmes of domeftick wars* when Lit. fea 411; 
the toarts of juflace are tibt open, the de-. 
feent ^ives no right of poitefiion^ though 
the dil^eifin Was done in time of peace« 
For it were in vain for a diifeifee to exert 
his rkht of pofleffion, when the cqortB 
of jtiftice are not open 5 nor can there 
be any fuch thing as the aft of law to 
give a right of poffeffion, when the law 
itfelf is filent ; but in times of foreign 
war, when there is juftice and peace at , 
home, a defcent will give a right of pof- 
fefiion 5 fo£ to encourage enterprizes in 
fuch war was lucli privilege given to the 
heir of the diflcifor. 

A fuccpffion doth not give a right ofLit. lca.41}; 
poflfeiiion, as a defcent doth -, for a fuc* 
ceffor is in by his own aft; for it is by 
his own concurrent aft that he comes to 
be inflalled into the rights of his prede^ 
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oeflbr, and therefore be can have no more 
than he hadj but iince the predeceflbr 
bad a naked pofleffion, and not the jus 
poffi/lionis^ the fucceiTor can have no more. 
C9. Lit ^4* jSefides, the facceiTor pays no relief, un* 
lefs by grant or prcfcription ; for eccle- 
fiaftical lands were not relieved into the 
hands of the lord for want of a tenant, 
being given in free alms, or to do fervice 
by proxy; and fince the lands are not 
relieved into the hands of the fucceflbr for 
a confideration pud, he doth not acc[uic^ 
a right of pooeflion. Befides, there is 
no reafon to encourage the predeceflbr to 
dare in war, who either went not at all, 
or elfe by proxy ; and therefore no reafon 
fuch fuccefiion fliould get a right of pof^ 
feffion. 
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£tf continual claim. 



IF a man be difleifed, and the difTeifor Ik. kSL^t^i 
die in peaceable pofleHion^ immedi* 4<S* 
ately after fuch difTeiun the heir acquires 
jus poffeffionis^ if the difleifec fuffcred the 
aiiceftor quietly to enjoy; for then the 
prefumptive right is in the heir ; but if 
the difleifee has re-entered within a year 
and a day before fuch defcent, then the 
heir doth not acquire the jus pqjfejjionis. 
Firft, becaufe there is no laches in the 
diffeifee, and the a£t of law would do 
wrong and injury (which it cannot do) if 
it fhould alter the right when the diiTeifee 
has done what ib him lay to continue the 
right of poffefEon. Secondly, becaufe 
there is no prefumption that the dilTeiCor 
had right, if the di/Tcifee continue the 
claims for the law cannot prefume the 
right of pofleffion to be dcrelift, contrary 
to the manifcft adk of the difleifee. Third% 
ly, the lord ought not to take the ^eir 
for his tenants and there is fufficlent 
warning for the ancefior in his life-time 
not to do the voluntary fervice, nor for 
the heir after his deqe^fq to pay the re^*- 
lief. 
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jt. «a.4i6, * If the vaflal renounces the feud, thiS; 
is a caufe of forfeiture by the old feudal 
law, becaiufc 5c was feying^thcj wopld not 
do the feudal fervices that were the perpe- 
tual coniidcration for ftidi poflfeflxon, nor 
keep within thofe reftri<3ions required by 
the feudal contrail, which y^^erp the dri- 

Digeft.Feod. g^«?l^^^%^ of th€ gift, f^qjjfllus, Jfeu- 
lib. 2. tit. 26, Jut^ v^eljetidi partem aUfifeudi co^ditionem 
ex Q^rta fdentiif injichtury & inde con- 
nu^iis fuerit^ eo quod abnegavit feudum 
ejjJq-, cifn4itiomm> expoUabiiiir. But when 
diftrefles were inventecj, then the land it- 
felf vy;^s uot feijfed for ncgledt of fervices, 
becai|i!e they had thia method of compuU 
fion. But if teoant for life had aliened in 
fee, ^cre wajs no, rJedrefa but by a fei?ure 
of the Und itfelf ; and therefore this caufe 
of forfeiture in our law was reftrained m 
the aficoation of teuant for life, 
^ 1^'tjiiant fpr liifc ^ajces a fcofFmput, or 
levies, gi^ fine, it is palpably contrary to hi$ 
o^tl^ pf ^ddity tp fhc reyprfionpr, and 
therefore that isi a plain renunciation of 
the ^ud.. So in the qafc of thereflpainder, 
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* Rgv^Uivr terror ad.^f^ffft^ cafkaf^pii vtl ^4 
reifianJUmnum^ fctticit iid tpfum Je cujus fecao^ efi^ 

Glanvil VAx, 7. c 17; pV^g; * ' ** v 

Reafcendit ad capitales domims a quihus fritno pr^ 
fijftt. Pra^n, lib. 5. c, 6, fo. 375, 

'^' *» e f* the 



die 4ftate for lift is drowned in the fee } 
^refare the eftaie for Ufe is rcnouncedi 
and (he remainder commences. So if te« 
Q^nt lor life of a rent levies a fine, ibis is 
a forfeiture ; for thoagh the fine being of 
or rent, paffes no move than it lawfully 
may -, yet being a publick and foiemn re- 
nandation of the eftate for life in a court 
of record, \t is within the rpafon of the 
law, aiid amounxs to a forfeiture, and .the 
c^maindcr man anciently was to claim 
witjiin the year. 

The entry is the fame thing asthe w«-Lit. fea.417, 
Scatio ^x calummain the civil or feudal ^'^v 
law 5 and this entry was of equal io\tvti^ 
nity with the feoffment ; for as the feoff- Sen. io86. 
mcnt wa« anciently made on the lind co- "• ^J^ 
ram pMriim^ who fubfcribed the feudal '^^^* 
iniliument in the biis teftibus^ fo it feems' 
the entry , was mfde'upoa the land, and 
stiftcrwards the claim "^as recorded m tho 
lord's court, and hence called cUmeum^ tit 
cabmttiam appenere wf a(ho(are. Vid/ 
Digpft. Feud, lib* 2. tit. 8. 
• But afterwards they allowed the feofl^ 
ment to be good, though it Was attefted 
per extraneos^ ^nd not coram paribus ^ and* 
the entry was allowed to be good, If made ,..^ a^-^ * 
upon the land, though it wete nbtr)?- ? .^.l 
corded c0ram paribus ; but the manixer of 
recording the claims of liberties before th^^ 
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joftices in eyre rettaioed bng after, as 
appears by the Regifier 1 9* b. which feems 
to be a continuance of the ancient prac-» 
tice. See Spelm. Glojf., tit. Calumnia^ fo. 97. 
But when the feofFments were not attefted 
by the panes^ yet they were attefted and 
JA. Raxm. tried by the pares comitatus ; and therefore 
16$. if the land lay in tvfo counties, there 

muft be livery in each of theai : So if the 
land lies ifi two counties, the entry muft 
be in each, becaqfe the atteftatioi}. of both 
fa£ts, if controverted, muft be by the pa^ 
res comifatus* 
tie. (cft.419. Livery within view, and entry after- 
4^' wards, is equal to a livery on the land 

itfelf 2 and if a man cannot enter for fear 
of outrage, yet it is good 3 fo alfo is a 
claim within view good, when a man 
fears to enter ; for in bgtb cafes a man 
ought to take pofteifioa where he can, 
beeaufe it Is the dhange of pofteiSon makes 
the notoriety in both cafes. But if the 
diiTejfor . menace war to the perfon that 
bath right, then the law, which doth not 
compel to impo0)bilitie$, allows him to- 
make his claim as near the Uod as he 
durft come* 
Lit 6ft. 4»i, '^^^ notion of the laches, in not claim* 
Si h 4» S* ^ ^°8 ^^^ ^ y^^ ^^^ ^ ^^y» ^^ t^^tk out of, 
the feudal law; fo is the exprefs words. pf 

Fjidmsk^ . tombing ih« tenant's claim of 

bis 
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lus lands from his lord. Praterea fipsis 
infeudatus majw quatuordecim arms jua 
incuria vel mgUgentia per atmttm & diem 

fteterit^ quod fauU invefturam a propria 
domino non petierif, tranfaSo hoc Jpatio 

fmkmamittat. Digeft. Feud. Ub. 2. tit. 
55. fo. 543. V^clius 241, 255 — 478. 
And the reafonr why this time of a 3nsar 
and a day feems to be fet by the feudal 
law is, becaufe the fenrices appointed feem 
to be annually compleated i and therefore 
that was the time for the vaflal to claim 
from his lord 1 and the fame time that he 
had to claim from his lord, he had to 
claim from any difleifor for the unifor- 
mity of the law ; and that the lord might 
know who was the perfon that he might 
take for his tenant, and that the lord 
might receive bis feudal fruits from the 
heir, in cafe the difieifor died. And if. 
the tenant loft the whole feud» in cafe he 
did not claim within a year and a day, 
it is fit he (houJd jofe the r^ht of pof- 
ieflion, in cafe, he negleds his daim upon 
the difieifor in the fame fpace, that the 
heir may be in peace, and that the lord 
may receive him as his tenant. For that 
was by the AncifcaiEs thought tp be a vio- 
lent prefumption of der^iSibn, both ia 
the one cafe and xk» Other. But our law, 
fince it gives, aj^refs fpr all feudal du-*. 

' tifs^ doth not prefume th$ &ud derelidt, 

io 
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in cafe feudal iervices aw not paid^ finco 
the lord has a power to coinpel the pay-r 
ment ; and therefore the Jaw doth not in-* 
duceapj forfeiture ki that cafe. Sut (he 
law gives' the right ctf pofl^ffion to the 
betr, ia cafe the diSfiCk doth not claim 
within the fpaa mentioDed, becaufe ther^ 
the pcefamption reinains of: the derelidbioti 
of the difTeifed, fince the entry or ailtion 
ifir the only wzy that he Jiais to obtain pof-^ 
• feffion. Bat if the SaSAfte enters withia, 
a year and a day before the defcent caft, 
' though there were twenty mean difleiflns, 
yet the entry is not taken away; for there 
can be no Jus poffeJjSonis \n the heir, if 
the difleiiee has continued the po(it:^oa 
by thofe fdemn a£ts that the law recjiiiFes,- 
and 'within the time that the law builds a 
prefuroption of a dereliiSi^n, if the dif- 
ftifee neglei^ his entry, ^t if the ^if- 
feifor at common law had kef3« poileflioii 
forty years^ and the diifti&o had entered 
but half a year before his death, yet in 
that law^ as Uu. ^OAdcs, the Heif had* 
not -gained the right of pofleflion, becaufe 
no derelifiion' can be prtfumed, if the* 
diiftifee claims within the time prdcribed 
by the law. And if the law cannot p-e- 
fome that dae diflbifte has deferted the 
right of poffiiiion, it cahnot be transfer- 
red to the heir of the dilftifor} nor ought 

f «^M>».*«.*. «rV.*. . *^ . tn^ 



tbo lordi ^9 ^ch p^k$^ to a/coept of hia 
jfervices frpijD lu(;h heirs. Nay, C$ke fays 
that the feoi^e of .(he diiF^ifor that comes 
^ by title after a year and a day v^as ex- 
^ir^d, was aoci/cotly held tp have right of 
poile^OQ, apd to* put the diQeifee to his 
wri; of cnt^:y^ hecaufe thfy come in by 
title i| and for qui^t of purchafers, this 
])Qn-c^^jm Ijpr ^ year ^nd a day was held 
a derdi&iop. Hence writs of entry agaioft 
the fcofiee in thQ per & cui. But this 
was not 1^14 fo in refpcft of diiTeifors, 
tie^qfe they themfelves being \\\^ wrong; 
doerSy had no 1^^ ^p their fia^vqiirs, left it 
Ihgqld encourage fuch injuries. But af-- 
terwards, a^ fep^^qnts l^canje more fc- 
cre(^ and nothing p^id to the |ord, thf^n 
they thoughif it too hard fgch feoffments 
fl^oula al^?r thq flght of poff^flion, and 
therefore t|icy conftrue^ the feoffee thgt, 
cacae in by hi^ owq aijl, tp be, ^ wrong 
dj;^r, and not to alter ^he right pf poflfef-- 
£^a; hut ilhe heir,: for th|& i^^a^ons afore-- 
&. Vas 19ft aa,before. . '. .-. , 

^f the d^qfpr dies fejfe^ ^\\\m a yegr Ut. k&.^t6. 
aoii a day '^tg tj^? diQflfiHiJ afld hefo^: 
4y fi"W by^the diffeii^F, |hjs give? 4 ^ 
right of gfifleffiop, to tbp ^a^ir, bec^ufe 
v^fii the; 4i&jVee yi^ds up tj^?; poflfeffion 
peaceably, the^ pfefunaptive, right is in the 
•diileifor 3 for' it is to be preifumed that the 
-^ I diifeifee 
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difleifee wou^ld return again to his pofftC^ 
iioD, if he were not confcious that his 
adverfary had the right ; wherefore there 
is no time given after fuch difieifin, for 
the difTeifee to afTert his right ; for it is 
\ to be prefumed he would do it immedi- 
ately, if he has the right of poffeflion in 
him, and the rather, for 'that men have 
the qaickcft fenfe of injuries immediately 
after they are committed. So that the' 
giving up the pofTeflion tamely, and yield- 
ing to the difleifin, makes a ilrong pre- 
fumption for the difleifor's right, and by 
conkquence the law muft take the right 
of poffeflion to be in the heir of the dlf- 
feifor, and the lord is bound to accept 
him as tenant, and to relieve the tene- 
ments into his hands. But if the diffei- 
fee had re-entered, then he had affcrted 
bis own" right of poffeflion by fuch his 
entry ; for affeSfw impohit nomen operi j ' 
for the law cannot fuppofc the diffeifce ta 
have relinquished his right againft his owh ' 
exprefs a£fc to the contrary. And if the ' 
diffeifee h6s not deferted his right, the 
lord ought to attend to the folemn claim 
made by him, and not relieve the tenc- ^ 
ments into the hands of the heir of the | 
diffeifor ^ and if he doth, it is null and ' 
void, and cannot give him any right. 

If 
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If a man be diffcifcd^ he may have an J^ **• *3«- 
aftion of. trefpafs againft fuch difleifor for f^~y*-^** 
the a£t of entry, becaufe the difleifee be- 
ing in aAual poiTefCon, and taking the 
profits, violently to enter and take them 
away mpft be a tranfgreffion, and the de^ 
ftru£tion of a man's goods and chattels is 
puniihcd iii this action. But after fuch 
diflafin he can have no trefpafs for the 
mean profits, for the mean profits follow 
the pofiefiion ^ and the perfon that refides 
in the feud is intitled to all the profits of 
it ; becaufe the burthen of the feudal du« 
ties is. laid on him while in pofieiBon, in 
defence of his flock on the ground i but n Co. ^r: 
when the difTeifce enters, the difleifor is a f^H*^*^^* 
tTc(ps£tt ab initio i for from the time of 27. a] 9. 
his entry the diiSeifee is in of his old title, « R«** Abr. 
and feated in his rightful feud as he was|^^* ^ 
before ; and therefore for all the interm^^ 
diate time it was a violation done to the 
profits of his feud^ fince it was originally 
fo, and be is in as from the beginning. 

If a man has the frank tenement in law Ld. lUTnt: 
in hira, yet he (hall not have an a^ion **9» 47^ 
of trefpafs before entry ^ as the heir fhall 
not have an adion of trefpafs againft the 
abator before entry; for tne po&ffion of 
the heir cannot be abated before he is ac* 
tually pofTefled ; for no man can be faid 

a^ftually to enter^ till the a^ual po0eflion 

* » *^ 
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is in hicn, &nd no man tan be a trefp^iler 
to that poffeffion the \iw calls upon him, 
which is only a poffeflion de Jure, and ia 
' not capable of an a6hial violfencc. Bfcfides, 
ho chattels by oar la\^ ean d^tcedd, ahd 
therefore he has a right to the graft Upoii 
the ground . only as it is part of the free- 
hold ; and iince he never entered on thb 
ground till the chattels ari ftv^red, be Can 
have no right to them at isM, becaufe ht 
cannot (hew that the poffeffion of thera 
was ever in him, or any perfoh frotn 
2 Roi. Abr. whom he can daim them } and therefbrd 
553; no violation can be done to fuch poflef- 

"^ ' * ' fioh by tiaking ^hcm aWay. But if a man 
be difleifcd, and his entry be taken aWay, 
he can neter recover the mean profits j 
for then the right of pblTeftiOn ii Out of 
bun. Th^ herr of the diffeifor is feudary 
fo the lt)r(^, atfd , has a lawful pofTelSon, 
and the d?ffeifee can never re-enter to 
cbake him a diiteifor ; and if the diileifde 
has no right to enter on fuch pofleiSio^, 
he can have no right to the promts of fticb: 
poiTeffiof), but ^the right is in the heir to 
i Rol. Abr. undergo the dudeS of the feud. But if a 
mdh were diriilfed, and tile dltireifor made 
rf feoffrfttht % f(Ji, ahrf a^eerwards the dif-' 
fcl^i hgd ihihm, he hilght have had an 
s^6a bfiittpii^ againft the feoffdc, b?- 

cihfe'tfefe Is a^ tontinoatibn' of the fame 
' ' violenco 
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VIbknce t6 the sflbes and pto6xs tbxt be«^ 
lui^ to bim^ that was ifirft hogan by the 

jifer. 554. ZifVrt 10 Co. ^i. I -^«i, 352^ 
fife*. 98. I i&/. I&?^. loi. Godb. 388. 
a» to the contrary* It feerm not doobted 
that the old law vras otherwife^ of which 
I fliall dedoee a brief hiftary« 

III Saxoh times the right of propriety 
fediift to have been only recoverable by a 
writ of rights as the right of poiTtffion 
was recovord by a writ of entry ; and 
Sir WHUam Berk himfelf tells m, thit 
the partkular writ of entry of cm in vita 
was not anciently known^ biit they reco- 
vtied in that <3afe in a writ of right. 5 EJ. 
3. 584 2 Infi. 343. The procefe in both 
thdfe ddions vi^ere alike, viz. by fum- 
ittbn$^ |r#;ft/' r/i/^ before ^ppearaAcd, and 
by fitit ^i^ afterw^ds. Bat the battail 
was m the writ of right, where the pro- 
pM^y was dombtfol $ bilt in matters of 
pkdti aiki obvidos right, as were thofe of 
pe&l&mi, they did not appeal to pfdvU 
deiM^ And it is t0 be notedj tt^tthf 
ploifcfs And prooe^iftgs in thc^ adiobd 
were iMt then fo tec&>iis, wherb the coaris 
w«etek! from throi vt^ks to three weeks^ 
zfA the proofs iilb«d at every coart day. 
Bat ifter the ooticjMft, * all eattfee were 
dnpwn tUm tbekti^^ GOort^ to create the* 

greater 
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greater dependance ; and then the procefir 
iflbing from term to term was found very 
dilatory. Hence the affife was invented 
tp do jaftice to the people in their proper 
I Ld.Ri]Fm. counties, by the king's judges, and to dc« 
'* termine the matter at once. From thence 

it is faid by Glamnl^ BraScn and Fieta^ 
to be a new-^invented remedy. Glanv* 
lib. 2. c.y. Fkta 214, 215. And that 
it was of Norman original, appears by the 
Cufiomier 16. b. But the writ of entry 
retained ins old procefs^ and therefore fell 
into difufe, as brought againft the difleifor 
himfeif ; and when it became thus obfo« 
lete, the writ was called a writ of entry, 
in the nature of an aflife, as though that 
had been the elder adtion ; or rather bcr 
caufe both being of the fame kind, the 
aflife wsjs a bar to the writ of entry^ & 
vice verfa ; for both, as brought againft 
the diffeifor, fuppofcd a right of entry in 
the difleifee,) and no a^on could be 
brought above once by . the law for the 
fame thing ; wherefore one action was gl« 
ven once only for the right of pofieffion, 
and Qpqe for the light of propriety ^ But 
a inan might bring one aAton for his owa 
iLd.Raym. right, and another for his anceftor's right} 
^7S* fpr fuch rights of poiTeSbn were diftind 

and different the one from thcr other. 
6 Oo. 7. b. When the feud became farther to bfe con- 

fidcred 
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fidered a$ a civil rights from- henceforth it 
w^ not thought necefTary that the feu- 
dary . (bould cail himfelf on providence, 
and defend his oiilitary poiTeiiion by bat- 
tail. Then it; was thought fit to make a 
change in the: adion ; and for three de- 
icentB and three alienations a man was al- 
lowed his writ of entry ; becaufe the dif-* 
ieifee^ being the righthil proprietor, fhould 
not be farced to a- combate ; but after 
three deicents it was. thought that more 
than half the right was paid for by fines 
and reliefs to the feudal lord $ and there- 
fore the diifeifee was put to his writ of 
right, to aflert his right of propriety ; and 
every body knows that the writ of entry t Inft. 1 53. 
in the pofi came in by the ftat. Marlb. 

€. 30. 

Whether the other emendations in thefe sbft. 248. 
flidtioos were made by the jufliciar, .chan- 
cellor or parliament, is uncertain, but no 
damages:. vTcre recovered but againft the 
difleifor himfelf, either by affife or writ of 
entry, till the ftat. Ghctft. c, i. becaufe 
the difleifor received the purchafe money, 
and ought to anfwer the damages, and 
becaufeifae feoffee came in as an innocent 
man^ and paid his fine to the lord, and 
even catpe. in in dejfaolt of the difieifee 
himfelf; .he -not preventing it but by hit 
entry ; therefore no damages were allowed 
tiU the faid ftatuta. 

£ When 



Wbcirthc fines for alienation werrf^6r«- 
oirt/ antJ they found tlie prejudices of 'ftr- 
crct feofiments, which werfc made aiic>^ 
entiy, as is faid, to acquire a right bf ^f- 
feffibn, ami before that ftatate to^cxcufe 
daihageij. 2 Infi. 284. Hob. 48I 
' And' here it is to be known that the 
dH&ifor hath th# naked pofiefHon. The 
feoffee has a coloii fable pofleflTon coming 
by title, and the heir has the right of pof- 
icilion. 'Hie rcafdn Sfrhj the feoflfee's title* 
was formerly alloWcd; though he came-in^ 
by wrohg,; is, beciufe he aiicicntly ^id ai* 
fine to the lordj afad therefore anciefitly,* 
if he continued in-pofTefiibn a year after 
' ' ^ fflch purchafe, the feoffee of the difleifor 
gained th^ right of pofiefSon : the hlflbry^ 
whereof will be proper here. 

* By the antient feudal lawi no itian 
cbuld alien without a licence frbnl the lord* 
rffthc fee; and this licence was f<irt of the 
notoriety on filch aKenrations. Aftdif th^- 
alifenated without fuch licenccj the feiia^ 
was fbrfeitcd. Nor could the lords part- 

with* their manors and fcrvices without 

i = > ■ . • ► 

*- * Ejc'jurh feudati rnn mitms demsnui prohfbiW ak 
iiiknatUm fid domkii direUe fin$ €oHfinJk:flii vagiM^ 

/fr|y/>aw isf hie fsT ilk,pmitur^ ilk^mijf»ne,dire£ti. 
aommiiy Hicy utilisV •FcudiTliV. u tit, 22.' 

' ' , . ■ . * • ^ "-^ "^''tHe- 

;.«4 • if a 



fojpie other of his bldBdj aftii'tfes ^is'il- 

in-ffie-dbiir, tkcftfpeVftrdott"o¥'th^<itlriiii 

allowing it for the good of the foul; of 
which fee Glanv. lib. 7, c. i. fo. 44. 
^t/mf. Prarog. fo.2j^ 28. But ia all 

£ 4 thcfc 
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tflc atttbrntnient «f th^bteiiiHts; Ifeft tfrdy 
ifipold fubjcA them td their jj^ghtlbllrlfti 
Ibrdsi between wlionfi therir might jpc a 

de^dlj^ • ehrtiity, which'- qu^rfel "ifiigW bl 
rij'ide tip between therivo lords/ but tnigHl 
ffibjg2iP tHe ftudiiy td the iftdrcy bf tfci 
alieriefe. ' Tliat tfife- was the ah^ietffij^^ 
tducKirg the ftad*. i? plain ftobf iflf tKi 
anclerit abtodnts ctf tHnTriiatte^!' ' ^a^ ^-i 
gilius at large, l^.x^^'cimScfi. i*^.^'' 
• Bat ih £«^4«-4 fe^te the kUodia prdi 
pit^Vlia'd v^ery ttkM^^iUMVti Mtdxoit 
titti«, theyfooh rtVived th6 l>*^Vli6t>tf 
of^tiife'iliedatlbiis .^^ithbttt ^\^k,\K threi 
calfe; .plrflf, 7)l^Hnkhkr/iti6h'er^r}tiitii\ 

'diz: fbf'fervices 'dorife.t'6 thei^ud; as fdf 
^liH^ iri th'e vo^tp^-bjf thfeftiiditt^iiafir. 
o¥' iK-;^!6W^ftr'tRp^ ftiiti ' at , Jfppf<j,^, wm, 

i^t^ Bcirtg ciffier.foAthVhorioA'i' bfirc!?^ 
6f''tR? feodai iirtf, t% forrftferly'-^lUin|( 
ffjfetaWe's optfh-iHy htihibti- a'ni^ h'6riou? 
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Mag. cfcir. thcfc cafes the alienation was to bold of 
ihe feudary, and He was to leave fuflicieDt 
to anfwer the feudal fervices; and this 
privilege was confirmed by a6:. of parlia- 
inent, and made mqre general; fo that 
the feiidary might alien to whoni ever he 
pleafed, fo that fufBcient was left tp an- 
swer 4jie lord's fervices ; and this feems to 
be fi privilege mightily contended for ; 
thoi^h after it was found inconvenient 
that the teiiur^^ (hould be of the feudary ; 
and' therefore was altered by the ftatutc of 
^ia mpiores ; but. the king, nqt being 
particularly oaiped, tb^e tenants in 'capita 
were held to' Be out of the ftatutc 5 anci 
therefore by the ftatute Prarog. Regis^ c^ 
1,2. it was fettled that fucb tenants uiQuH 
not forfeit their lands i^r fuch alienations^ 
but (hppld be levied by. procefs; put oC 
chancery j .ifp ^^^t it is plain that £3rnierly 
foch fijaes were paid in cafe of every pri^ 
yatelofd^ but the attornment contini^ecl^ 
of which heriafterj .m'^videSianif.zj^ 
28, 29, i)Ed. 3. 29V [^ ,. , 

U. Rtypi. WJierc the maxim was delivered by 
Will^j tliat the feryice' of one jman's'body 
cannot \)c changed into another^man's body; 
without the alTent of the lord of the ifeel • 
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WHEN a diflcifin is committed, I->^*a-444» 
the pofleilion and right is fepa-* ^' 
rated ; but they may by a lawful convey* 
ance be again united. Now when a man 
has the right and pofTeffion in him, he 
muft convey by feoffment, which made 
a notoriety among the tenants, by the 
feoffment coram paribus. When a man 
was out of poffeflion, he might convey 
by releafe only ; for the didei^r' had the 
poiS^ffion, which of itfelf made the noto^ 
Tiety, and the releafe transferred the right; 
fo that a releafe is a conveyance of right 
\o a perfon in polleflion ; and this comes 
inftead of a feoffment; for a man cannot 
be pat in poffeflion, which is the opera- 
tion of the feoffment, when Ke is in pdf« 
fcjQ5on before. 

A releafe of all a man's right fuppofeth Ut fta. 4^6. 
that he has right, for he cannot transfer ^^ **y"*- 
a right which he has not; for if he hasLd/Rayoi. 
nothing, nothing can pafs by the con- »3o6' 
veyance ; and they thought it countenan- 
ced maintenance to transfer poffibilities. 
But if the heir releafes with warranty, it 
bars him when the right dcfcends; for 
the warranty is a covenant for the defence 

£-3 of 



of lands by a man's own ad made equal 
to a feudal cQptraft, apd therefore re^ 
pelled the party himfelf or .bis heirs frotn 
claiming it, fince he was bound to defend 
it to anothpr ; of which fee fjale's ^ucc^, 
57. ajid tit. Warranty. But thoqgh a 
man ^annot uan$fer a right that ha$ n^ 
beings .^s he cant^ot relcafe to the bail ber 
fore judgment, or to the conpfpr of % 
jftat. aU his ri^.t in the lapd befpre eye- 
CUjiop ; yet wbpn ^that whi<;h was efte^m**- 
tjd a poffibiUty t^es the being of a right, 
96 the rwnaind^r of a .tprm qf fivp luin^ 
^red y^ars, it niay be relcaftd, hecaufe 
the Roti<)|i.pf the ppflibility bas v^oiihcd 
l>y the certain eftaWflosnent p^ jtbe tesmt 
IP Co.: lumper f$ cafe, 47, 48. 
lit. fea. 447, j(i ji^ji Qaii^Qt rcjfirfe but to thp tenant 
** j^the freeholds fqr the prefuqnptivp right 

is ifi ths.fr«phpldejr (though be eposes iq 
by dliftifin) during t^R pfl^jSioRs s|nd the 
lefTee for years takes and retail3ii the ppf« 
. , ;. ^ftiSoRbint afi his hftiUffi and .fince \thc 
' a^ipin and entry is only pn the frcciipldcr, 
h«^ oj)ly. is qapab^i of. a rpWfi,' .and t|ie 
IciSee for years i; a ftrangtr. . 3ut if a 

njftn has a ffefbdld in Jaw I may relfiafe 1 
(cHT.iibett. the law cafts the |¥Jtff6fliftr) ppoR 
ijpqp: bitP, a«d he has the pwfudftpiiw 

«^t< i^i4( poH^]f0. ^10. . .. r : 
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Heleales are fourfold^ either enuring by ^<* ^-^ 
way of mittre le droit, cxtinguiflimcnt^ ^5o» "» * 

eolargement of eftate, and mittre le ejiate. 
j?irft, by way of mittre le droits and this 
cither \o the difleifor himfelf, or to the 
feoffee coming in by title, or to the heir 
of the diifeifor. }Viicre a man releafes to 
tb^ diffoifor bim£plf, it alters the right f 
i)aC: where to the.feof&e, it does not alter 
bis title 3 for the diffeifor coming in by 
wrong, the poffeiHon is only ia him, and 
.there is no notorious title, but only the 
bare poiTeflions and therefore a releafe 
m»kes'good that;poflefiion, by making of 
it rightfol, , But the feoffee comes in by 
tiil?,:.«Ad tb|Brefore the releafe pan not alter 
tbi« title ; for the feofffneot be^ng a xioto* 
rioiis a(3, muft be defeated by an d£: of 
eqoal .notoriety, before any alteration caa 
j^e mad^ in fuch title. Theref9re if thecc 
be two diffeifors, and the difieifee releafe 
tQ qi>e of them, he (ball bold put his 
companion* becauie the diffeifor comes \t^ 
hy »o lawful or eftabliih^d ajS: of noto- 
riety, which ought to be dcfes|tod bcfo/e 
the wanner <^fvPoflcffii>g,can be altcrcjj 

wid: ^cei^^e . jmougb h^ pofff Af^^ ^^ ^ 
}eiint-»teoint before the r^Ies^f^, ; yet after 
thb rf^^ his ih^jl ouft his cpmfwnion^ 
heo^i« he was paflfcff^ of the wfiole b^-^ 
Ibce by m^u^ a«d now b^lsig :pp|e^4 

••.i:.: :E4 by 
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by right, it follows that the poffefGon of 
the other wrpng doer is no pofftrffion at 
Lit. r«a.472. all. But if a diffcifor had infeofFcd two, 
the rclcafe of the diffcifcc ro one {hoQl4 
enure to both, becaufe comitig i» by the 
legal notoriety of a feoffment, that muft 
be defeated by an aft of equal notoriety, 
before the title can be altered, btcaufe the 
feofFnient mufl (land good, as an ^<ft that 
gives warning to all pcrfons in whom the 
freehold fabfifts, till by foone aft of equal 
foleninity ijt appears that the freehold is ia 
another. 

Now'fince the freehold is not defeated 
in this cafe, the feoffment continues, and 
the releafe enures to them both. Another 
reafon given by the Lord Coke is, that 
they may have opportunity to take advi(n« 
tage of their warranty, which will happen 
if they be defeated by aftion or entry j 
for then if the difleifor refufcs to give a 
plea in warrantia charta^ they {ball re- 
cover in recompence, which c^uld not be 
praftifed, if the feoffment were defeated 
by the fecret operation of the releafe. By 
the fame rule of reafon, where a difleifof 
makes a leafe for life, the remainder in 
fee, and the diffeifce releafcs to the tenant 
for life; or to the remaindernnan, thil 
enures to them bothj befcaufe coming iii 
by^ feudal conveyance; it caonot be altered^ 

3 onJefs 
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onlefs it were defeated by an aft of eqoai 
notoriety. 

It i dilTcifor makes a leaie for life, and 
the difleifee releafes to tenant for life, thia 
(hall enure to him in reverfioo, becaoic 
the releafe, cannot alter the efUtc that 
palTed by the feudal feoffment, without 
ibme aft of notoriety by which that feoffi* 
ment is deftroyed; fo if there be two 
diiSriibra, and they maJke a leafe for life, 
and the diflafee releafes to tetunt for 
life, this (hall enure to them all, becau(c 
the releafe cannot- alter the feudal feoff* 
ment. 

If there be texunt for liie^ the remain* C6. lit 276. 
der in fee and tenant for life is difletfed 
Jby two, and he releafes to on& of them, 
he (hall not hold out his companion \ for 
if he had a rightful eftate for life by the 
releaie, then the remainder would be re«- 
vefted: but the remainder cannot reveft 
.without fome aft of notoriety 3 ^for where 
there is a ^notorious poficflion by wrongs 
that may receiw a. releafe of the right, 
without any aft of. notoriety, becaufe the 
poilefiion is* in itfelf a notoriety, but the 
^aftate cannot alter wisluMit fome aft of 
notoriety, fo that mea xaxf. know in 
.whom the &e is lodged \ and ther^re 
one: £)f . the di&ifors doth ^not tal^e a& 
sfiaiv for life, and reveft the scmainder } 

fo« 
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Ibr be tasvhom the rekafe js made tiath 
a longer eftate than the releafor ; and £o 
&ould he be tenant for life, the rdeafe 
Jivouid .enare by> way .jof grant of his 
cftatc. ^ if the remainder-man bad rcf- 
ieafed to. one: of the di^eifors, he ihould 
4iot bald oat bis companion -, for if the 
fdcafeft might bdd.out his compamon, 
the eftate for life gaiiied by wrong would 
be left in boih, daring the life of teiunt 
for h£b,^fince the .remainder-man could 
not by bis entry overthrow it during the 
cofttboance. of the .eftate for life; and 
whatever right is acquired during the 
CDDtinaa&ce of the unlawful pofleiiion^ is 
acquired to them both : for if one w^c 
to acquire the whole right in remainder, 
them would be no .notoriety of .the be* 
]^finiiig or determination of the eftate for 
4ife id ilbe.other diifeifor; But if tenant 
ibr life, -and he^in remainder, join in. a 
Teleafe.to ;Gne diifeifor, .he ftiall hold one 
his c^mpdnion, hecaufe when the poftef* 
£00 is notoriouily ia.them hoth, each of 
tfaem-^ate capable of a rekafe ; and when 
t>ae has , obtained a releafe, it makes .bi^ 
ipoftbflionirightfiiif /and his holding 6vk 
hxs aom^^arpon makes iit .imme4iately ntR- 
^orfow^ that the jiftdte is in him alofae, 
l^ay^'^f^cfae difibifor8..nbake a.leafe.fir 
yetff^i'4aMl the dB&ifte^indcf&i taicmt^Iti 
i^i tbend^ 
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fibcPy this (hall enure to them both, be- 
caufe he caqnpt make it notorious that 
the eftate is in him alooe^ bocaufe he cao*>- 
pot hol4 out his companion during the 
continuance of the leafe for years. So if 
two jotnt^tenaiits an^^.^iSbH&d by two» 
and ^ue releaies to one of thcp:n, he (haU 
^ot hold out: his cou^papion, bccaufe he 
fanaot bold him out, of the whole, bet 
caufe he has not the whole, rights au4 
fo there can be no ^Ql of notor^ty. 
Whereby the oftate may appear to be m 
one diifeifor, -, 

If the king> ' tcnanlt for life be di^cHipd C6. lit. tjst 

\ky two, and rcteafcs to opc of them, this*'*' 

enures to both, becaufe he can only b« 

^ifieiifid of an eftate fpr Ufe, fmce the .ren 

yeriion in the king cannpt bs dev^Aed; 

If there be tenant for life, reouinderior 

lijfe, ren^ainder in fee, and be in remain-* 

dpr fpr life idifiafes the lirft tenant fylt 

^fe, and the ficft tenant fpr^life dies, th« 

4ifi^ifin is merged; for fince it appears t)^ 

|he npiqxkiy of the feuicUl contract, xbat 

be i^ in his .remainder ^r life, it tnuft 

£)liaw that he c^pnot be to binifelf ;a 4if? 

^(ff of fuch remainders, aod if he can*' 

{^ot ifeveft thp r^maiod^r^ thQ di^leifiB tnnift 

Qfa^ with, the ppfie^so 9f the i&rft t«nMll 
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Co. Lit, 276. Uttleton alfo fays in thefc feftions, that 
if there be tenant for life, the remainder 
in fee, and they are difleifed, the tenant 
fcTr life cannot releafe to him in remain* 
der, becaofe the naked right cannot hi 
transferred. Having confidered how this 
releafe (hall operate, as to the difleifor 
himfelf and 'his feoffee, the third thing to 
be confidered is^ how it* fliali operate as 
to iht heir of the difleifor. 

The difleifor has the bare pofleflion, 
and the feoffee has the bar« pofleflion, but 
he hath it by title, and therefore the re- 
leafe to them ferves inftead'of the delivery 
^ of the pofleflion by feoflfmcnt ; but fuch 
releafe pafles the right of poflifllion as weU 
as the right of propriety ; but the heir of 
the difleifor has the right of poflfeflion in 
h\m\ therefore the releafe of ihediflTeifee 
only paflfes the right of propriety. If 
therefore the heir of the diflfeifor be dif- 
fetfed, and the difleifee releafes to fuch 
difleifor, and after the heir recovers againflr 
• fuch difleifor, the right of propriety goes 
along with it, bccaufe when the 'heir re^ 
covers, he defeats the pofleflion of the dif-* 
feifor,' as if- it had never been, and then 
can he never recover in any adion ; for inf 
«he writ of -right he HUiftJay th6 poflfef. 
fion in himfelf, or fome of his anceftorv; 
and this he cannot do in this cafe; for 
' * \ - here 
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here never wa3 any poflcBaoo in him, hot 
^bat ^Yas totally defeated. and deflxoyedi 
and ;he cannot recover by the old poflef- 
^09 of the difTeifce $ for that was tarned 
into a naked rig^t, which could not bf 
transferred but to a real and trqe poHefi^ 
fion i and here being no pofleiiion but 
inch as Aands defeated, , it is. the conireyo 
anice of a naked -right, which cannot be; 
and' wer(: it allpwed, would be a partku^^ 
lar caufe of ni^ntenance ia tbcfe cafes* 

But. if donee in tail difeoQtinue in fee^ 
the reverlion in the donor is turned into a 
rigl^t : now, iC the iJonor relc^es .to th9 
difcQntinuee,\and th^ tehant in ^1 dies, 
and the ilTvie in tail rc|coyer ag^ft the 
difcontinuee, yet^he leairea the feverfipn 
in : the difcontinuee* of t\cc^0.yf for tjbe 
ifilie in taal can jrepver fa^it j. w ;e^ 
tail ;: .and as the 4oinor might Bavc graato4 
the reverfion while the tenant in tail ifds 
in pofleffiou, (6 be may^releaieit to the 
dl£[^tinuep, w1^.has the rjg^t pf pofr 
feffion. But ^ifieifee enters upoaibaheii; 
of .diiTeifor. and infeodSfs JL an<i the heir 
recpvere apioft.^. h;^ bath gained the 
right of prjppriet^ ; . f or .i^. cannot recover 
p»pk againu hisn,., eau/a qua fufrd. But 
if the diileifee dj0eife the heir, orihe dif«- 
(eifor, this doth not get the right 'of pof- 

feffion ; 






leffioh J bat if the heir rdcoversr tlie ri^ 
of poflfeffibn,; it' leaves the right of prdi 
piety fn him as" before-} for there is' no 
ttaftra, ifi'thfe tafe, the right of proJ)rietJ^ 
fflooM be*dt?ri)ed'iar6ng with it: for' friici 
llid' iT^t: rdftjainS in him umnoved, atiA 
fe)t fiTifiifetttWb:^er' ttt^dny petfon, ht;btt 
fecdt'er' by^ ^ttie of the olt^ feifin, tM 
was WKrtiy^iri'hirti;--<Iroib|h' this iife# 
tfTfangfb^ iefffiflldn bd' defeated an'd At- 
ftroyedr -TEmt^fptC' alfb'if the heir hf '4 
di^Mbrbtf'dHf&iftd', aha «ie fccbifd'tiif- 
fcTor- fiiTdbM ihe'^ htir atjbi^fcrit of thfe' did 
fcife^-a^WaA; aHcJF th<J' direiibtf d?^^! 



KiA'fUith ihd'Mt of tte-'diffeifdr rbildi 

xth'mm'^tKtMif ■6f ''\ltx& Mem, 'M 

^e- rilht df rirMbtVyntindb, becaulfe 

ttd^ tBpt^#atfdWfbb^ tJoffeffidM 



fhe 
{fatiu 



!brfifflifibit:^Shi'h!S',att:<{eftbV. . 
• • If.tliiliw'-af' tH6 McKbr Bt-diMe8i 
ahdl t^e ^^mm: riStkmtb tire diffeifd^ 
m)0rfc^rPBit,-4nd Wt^dhtbn ^ h^^fi 
Icctf, '/tHis^-f^vdh thp-'Metf MtWtfil 
mem; Secso^ i^fheA'^ tfe dohditl^a ii 



bfoKW,- iHg-i'eifeift is<^' ifTiit' hatf njJv^ 




If 



WdiCkiCee dt^t&t&e littif of Htie diit*' 
^Ti and make! a feoffincfiClff Vee; oti^ 
cbtiHiHon, if the heir entfet' before this* 
condition brokeitf; the Hgbi: tfi tb& di^iu) 
fcft^'S^gone for et^-, for \irhcrt* tke^foddi^* 
d£altd that pU^i^ the ftcfffdiefll<^i« d^i 
featt^i, the'dtfUdrtldfl thereu^ntd^ iSnt^ 19^ 
dgftrt^cd, and*iiihdipab1«'oirBfci^pef** 
fortiltd or brokeir; and the'ftglS^i^- i«JJ 
vfer riJycft i« trie' difftifee, tii«^^ttrea<<K' •»« *^^? 
(^ rfie con^tiojfi' ^hich i« n»^ fefeom^ 
imjM)lei tt;er(!!foVe th^ rights iiitr- nev^< 
rcveft^ln him at jfll,' afed thtttfeW hi fcai 
liiSiferrtcoyfer- by virtue of-h^'c^l feitttii' 
sti^ ft^ ftiofPee %ahnbt ttcb^^'^S^jit qiuP^ 
Jt^H} ' Bdt ' if thfe coiidiliitt 'had ' beeh» 
B^]^^ and t'^^iflgifee ba(l<ihtt<re^ tki 
dia^ tetlj^ bfen rcvfcft*a2'*iri« If tW' 

ifetf hsd enttrtfd' upon hfetf, lf<? mi^Jco. Lit a6& 
Ifevtf l%OTtrcd'ty)r" virttre* of liis-ahciiht' 
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^ • if a[' Bifih" be^^^iflttfctt; yet • fie* rtmaiiiS^. fca. 4J4. 
tefiiiififl ri^Wf t* fhe' lorcTrbftt the dif-'^^j.^' 7' «• 9- 
ftSfbHs^tKb^ajJ^ril tcnaritih pbfleffioinff^^ 
aiSa3flie'te?l'6i«[yiirhe pfesffe,'flS!l i^m^sts, 5'«. 
rigJH'^ hi^" rl^ui tftiant r for 'fecfore the>5"' 7«*- 

•""" * obliged 
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I 

obliged to change (he t^ody of his tenant 
StamJ. i^ritn^. 28. aqd now he is not 
obliged tocH^nge hi$ tenant, ; but in cafe, 
of lawful feoffments, and tender of ar-. 
rtars, and; not In the cafe of a difleifin* 
Therefore if a man ba difleifed, and the, 
diffeifee pots on his beafts upon the land; 
and the lor 4 takes them for rent arrear^ 
the difl«ifce (hall compel him to avow 
90isi. upon him $jand if the iord avows upo% 
the difleifpr as his tenant, the diileifee 
fhall reply,. and (how the efpecial matter,; 
bow he was tenant and was diffeifed, and* 
(bail abate the. lord's avowry, becaufe the. 
feudal contrad: has ftill a continuance be- 
tween the lord and tenant, and the wrong**^ 
fill ad of.^c diffeifor ibiaH; not deftroy 
it; but if the. tenant be diffcifed, and t^e 
'lord accept rent fromt t)ie diffeifor,^ and* 
then the lord diftrains bis beafts for rent' 
in arrear, he may compel the lord ' to 
avow upon him, becaufe he may plead 
that any dranger infeoffed him, and that 
the lord accepted rent ; and the lord can- 
not, contrary to his own acceptance, tra- 
.: TVerfe th« title, that he has admitted by 
- .- fach fdcceptanjce^ But w^ac if after fuch.» 
' ' acceptance the difleifee fhould put in hisv 
. bc^afts, and die lord (hould diftrain them,. 
'-^00^ tl^ ^iSkl^^ compel him to . avow. 

I \Cfflie i$ of opinion that* hci 

cannot^ 



0i feUaCriL 6$ 

tanoot; becaufe it is the tenant's owa 
laches he let the diiTeifor contbue till rent 
was thus due and accepted -, but the opi« 
nion of the 48 Ed. 3. 9. feems to be con* 
trary, and that he auift avow upon the 
diileiree, becaufe when the tenant pleads 
the di&ifin^ to conppel the lord to avow 
upon him, it is Grange that the lord^ by 
his own a£t of acceptance, (hould main* 
tain his. avowry, and deftroy the feudal 
contradt. ^are^ and lee the book of 
Ed. 3. ]^or after acceptance, whofefoever 
beafls he take, by the book he fecms to 
be obliged to avow upon them to main^ 
tain his diftrefs. Co. Lit. 268. 2 H. 6» 
41 Ed. 3. 2 a. 2 Ed. 4. 6. but very plaia 
it is, that before acceptance he (hall be 
compelled to avow uppn the difleifee, if 
he puts in his beatds, and the difleifor 
cannot compel him to avow upon him^ 
though he takes his beads on the pre* 
miiTes. So in the cafe oi wardfliip or 
efcheat. He may take either heir or ei« 
ther title before acceptance, but after ac* 
ceptance he cannot enter for the efcheat 
of the diifeifee's right, becauie he has ta- 
ken another tenant. It is alfo jplain, that 
if the diffdfor dies feifed, the heir of the 
difleifor comes . in by title, and then the 
difleifee cannot compel him to avow upoa 

F b«a> 
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him } ^r he has loft the right of po&fl 
fion, and the diffdlfee cannot pot his beafts 
upon the gronnd, and therefore cannot 
Compel the lord to avow upon him i and 
therefore the lord mnft take the heir who 
has fuch right of poffefiion^ . to be his 
tightfal tenant ; btit beckuie the diiSbifee 
may enter and occupy the land foeforfe the 
"dcfccnt caft, therefore the lord tnay re* 
ieafe to him, and difcharge the contrnd, 
which 18 to bis benefit^ and is ftHl fo far 
fnbfiiling, that he may take advantage df 
it. So where donee in tail releafes to th6 
drffeifor all his right, yet if he in the re- 
verfion releafes to ttm afterwards, it (haH 
factinguifh the -rent. So where tenant ih 
tail 'makes & feoffment in fee, thongh iht 
tail be difcdntinued, hecaufe the ftatute 
that forbids alienation continues the ieh* 
tion of lord arid tenant,- uotwithftandferg 
C6.Lit'269. ^he alienation. But if there be lord ana 
Very tenant, and the tenant makes a feoff- 
ihent in fee, and after^i^ds the lord re^ 
Icafe^, this rclcafc extinguifties nothing; 
for the feudsJl delation is not fubliffing; 
aftdr alienation, and the feoffor only of 
iicccffity becomes tenatit in ihc avowry 
till the lord procures his atrars. If thert 
^ tfenfeint^or life; tfemafader iu fee, and 
they tfeBffleired, a!nd 4he remainder-mah 

^ releafes 
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relea&s to tenant for life, this releafe 
pafles no right, as is faid, becaufe the 
remainder-^nian is out of pofleflion, and 
fach a right cannot be transfered, but it 
fei:ves to extinguiflh the right ; for he may 
extingui{h the benefit that accrues to hini 
by the feudal contradt. Co. i Rep. It is 
here to be noted, that before the ilatute 
of ^ia emptores, if a man had aliened, 
the feud was forfeited, but afterwards that 
was compounded for fines ; but the lord 
could then only demand a certain compo- 
fition ; and becaufe the tenant had fwom 
fealty, he could not withdraw himfelf 
out of the feudal fervice during life, but 
after the death of the feoiFor, the lord 
was enforced to take the feoffee for bis te- 
nant; for the lord could not introduce 
the heir into the fc^d, contrary to the 
alienation of the anceftor. And after the 
ilatute of ^ia emptpres^ the lord could 
avow upon the feoffor till the arrears were 
tendered; but both before and after the 
ftatute, by acceptance of the feoffee, he 
became ;hl8 tenant; for it is a plain con- 
fcnt to the alienation. So in Terms ; if 
a termor afiigns, and the landlord accepts 
rent from the affignee, he can have no 
aftion from the termor, becaufe the rent 
is a fervice, which being taken from the 

F 2 amgnee. 
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afiignee^ eftablifhes him in the term, and 
be cannot demand the fervice but from 
the tenant of the land > but where there 
is no fuch acceptance, if the termor af- 
figns in his life- time, or the executor af- 
ter his deceafe, yet an action of debt lies 
for the rent againft the executor ^ for a " 
term for years being the fmalleft eflate^ 
is prefumed to continue in perfon, and 
the contradt is fuppofed to be performed 
by that perfon, unlefs he accept another 
tenant ; and that perfon has a continuance 
to perform all contracts as long as there 
is an executor that reprefents him, and 
has affets to perform his contrads. 5 Co. 
24. I Si J. 266. But a man may have 
an adion of covenant on the covenants 
in the leafe, after the acceptance of the 
aflignee for his tenant ^ becaufe though 
the acceptance difdiarges the tenant from 
the adion of debt, becaufe it difcharges 
the fervice by accepting another, yet with- 
out legal words and a folemn contrad in 
writing, the covenant cannot be difchar- 
ged ; for Sohetur eo ligamine quo ligatum 
eji. Cro. Jac. 309, 522. Cro. Car. i88. 
465* 6, 7, 8, 9, 470. 
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• Thirdly. 
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Tbirdly, (Df releafe0 t^at enure lip foop 
of enlargement of t6e eftate. 

And here it is to be known that all 
feudal eftates pa0ed, as is faid, by feoff- 
ment, where the contrad was folemnly 
made coram paribus with the utmoft no- 
toriety, that all perfons that had right 
might have the utmoft notice again ft 
whom to bring their adions: but when 
the feud came to be inheritable, then it 
was neceifary that there (hould be con-> 
veyances to pafs the eftate, where the feu- 
dary had parted with the pofTeilion for a 
limited time \ as alfo for the lord to pafs 
the fervices of his feudal tenants. Now 
this could not be by feoffment, becaufe 
fucb perfons had not the poflcffion to 
transfer. Coniequently it was neceflary 
that they (hould pafs by grant, where thq 
parties had the utmoft notoriety that thp 
matter was capable of, which anciently 
made a notoriety three ways. Firft, by 
attornment or confent of the tenant, which 
was required, left the lord that had often 
deadly feuds with his neighbouring clans^ 
flioald compound the matter by the alie- 
nations of fome of the feudaries, who 
might be forced into the fealty of another 
loidy with whom they had anciently coo-r 

F 3 tended. 
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tended. Secondly, the notoriety was made 
by the payment of fervices, which Ixing 
anciently corporeal, it was eafily feen who 
was the feudal l^d, becaufe the military 
tenants attended the lord in pcrfon in the 
wars, and the focage tenants plowed and 
manured the lord's grounds, fo that when 
granted it was eafily fcen where the fer- . 
vice was paid. Thirdly, a notorious pof- 
feflion ; the eftate of which may be en- 
larged. Fourthly, by fines for alienation, 
which gave notoriety to fuch contra^fts, 
whi«h grew obfolctc by alienations to hold 
part of the feud; and afterwards by the 
flatute of quia emptores, that gave power 
at all times to alien, holding of the fupe- 
rior lord ; but the former caufes of noto- 
riety ftill continue* Now a releafe to the 
particular tenant from the lord from whom 
be Tiolds^ is equal to a grant and attorn- 
inent, for the fervices go over to the fu- 
perior lord, and there needs ino attorn- 
ment ; for the tenant's accepting the grant 
is an attornment, and acceptance and con- 
fent is prefamed to a grant made to him- 
felf, unlefs the contrary appears. 

If Jl. makes a leafe for life, and Itffct 
for life makes a leafe for years, Jt. releafes 
to the leflee for years, and his heirs, this 
is void, becaufe here is not the conferit of 
the tenant for life, who is immediate te- 
nant 



oant to the re^erfiofier, and ooght to at* 
torn, and therefore this eftate ought to 
pafs by grant aod attornment: fo it is if 
a man Icafes for twenty years^ and the 
iefliee aligns for ten years 3 but if a man 
makes a kaie for years, the recnainder for 
life, 9nd afterwards releafes to the tenant 
for years, this is good, becaufe the tenant 
for years holds of the reverfioner, and 
jpays him the f6rvi<;es, and ought to at* 
torn lo his grants, and not he in the re* 
mainder for life ; and therefore where te* 
nant for years accepts a rele;}& of the 
reverfion, it mufl: in confequf^nce.begood; 
but in that cafe a rele^^ to him in the 
remaioder for life is goQd» becaufe the lefr 
iee, in the original infeudation, took the 
eftate iox years, fubje^ to fuqh remainder 
for life, and therefore there needs no con-r 
ient from the leffee for years, to enjarge 
the eftate into a fee. But a oi^n mui^ 
not only haye an ioxmediate rei^ion, but 
he muft have the notorious pofleftion of 
the eftate, as. tenant for life b^ by the 
feudal contrail: ^ for if he hiMh not the 
poffeflion, but has affigncd it over to ano* 
thcr, tiberc <:an be no fuf:h notorious pd"- 
feffion upon .which .a relcafe (bould enure; 
for it would deftroy the folemnfty of con- 
trading, if the i^eftfe ^ould p^s the 
eftate, and charge, the itenant, wbpn th? 

F4 ^ party 



party was not really in poffcffion. Thu| 
tenant by the curtefy is tenant to the heir 
by the law, which he cannot alter by hi^ 
own a<^ I fo he remains tenant to the acw 
tion of wafte, and to attorn to the grants 
of the rcverfioner, notwithftanding aflign- 
roents j becaufe the eftate is mecrly cre- 
ated by" the law j yet he is not capable of 
a releafe, becaufe he has no notprious 
pofleffion in pais, which may be enlarged 
into a fee. So if an infant makes a leafe 
for life, and the leffee afligns it over to 
another, with warranty, the infant at full 
age brings a dum fuit infra atatem againft 
the affignce, and he vouches the affignorj^ 
who enters into the warranty; the de- 
mandant cannot releafe in fee fo as to en- 
large the eftate, becayfe the vouchee has 
tio poffcffion. 

N. B. As in feoffments there was re- 
quired the word heirs^ to diftinguUh the 
feud from fuch as were not hereditary i 
fo it muft be inferted in releafes that only 
come in place of the feoffment, in cafes 
where the poffcffion was transferred before. 

t 

Foartfaiy, £)f teleafejS tl^at emtte bp 

ipa^ of initcre le eftate. 

« 

, 4 

When two feveral p6rfons come in by 
the {ame feudal confra£t» one of them 

may 



cny difcharge to the other the benefit of 
ibch feudal oontraA by a releafe, becaufe 
po notoriety is needful, fince therq was a 
iufiicient notoriety in the prior feudal con« 
trad): ; and fucb a releafe is called a releafe 
by way of mittr^ le ejiate. Thus two 
coparceners come in, as it is faid, to one 
intire feud, and defcending from their h^ 
ther ; and therefore they may releafe pri^ 
vately ta each other, without any noto» 
xiety by feoffment ; becaufe they take by 
reafen of the former contraA, and defcent 
to them, which eftabliflies them in the 
pofie£ion, without a notoriety. But fince 
the coparceners do alfo tranfmit diilind: 
eftates to their children, they may pais 
fuch eftates by feoffment ; for they have» 
in refpe£t of th^ defcending line, diftind 
eftates, which they may pafs by a diftind 
feoffment ; but joint-tenants can only pafs 
the eftate by releafe, and not by feoff- 
ment, properly fpeaking ; for they are in 
by the firfl feud J contrad ; and therefore 
a fecond feoffment cannot give any other 
farther title or notoriety, becaufe every 
perfon (hall be fuppofed to be in by the 
(Ider and moft wofthy title, which is the 
prior feoffment; therefore the fecond feoffs 
ment is impertinent. Nor is this any in* 

i'ury to a ft ranger's pracipe^ for he may 
^rjng it againfl them all, according to the 

prior 
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prior feudal contra£t ; and if any of theoi 
difclakn, the reft mtiil defend for the 
ivhole, or lofe their intereft. But if diere 
Boodi' i$' be two tenants in com«on, they cannot 
releafe to each other, but they mail pa& 
their e^te by feoffimnt; becaufe this 
eftate being e(bbli(hed by difierent noto«* 
rietics, each having paffed by diftind li^ 
veries, they nmft pafs to each other by a 
diftinguifiiing livery, or elfe it cannot be 
known in whom fuch parts are, which 
formerly had paffed by a diftinS livery. 
C6.Llt.27j.b. N. B. That releafcs that cnnre by way 
aoo.b. 169. ^f ^itfn le eftate^ need not have the word 
heirs^ becaufe the parties are not in by foch 
releafe^ but by the former feudal contrad, 
which paffed an inheritance, and the r^ 
leafe only difcharges the pretenfions of one 
them. 
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Confirmation is the approbation or aT- lit. fta. $152 
fcnt to an cftate already created, ^' ^y"* 
which, as far as is in the confirmer's 
power, makes it good and valid : fo that 
the confirmation doth not regularly create 
an efbte; but yet fuch words may be 
mingled in the confirmation, as may ere* 
ate and enlarge an eflate ; but th&t is by 
the force of fuch words that are foreign • 
to the buiinefs of confirmation, and by 
their own force and power tena to create 
the eftate. 

A releafe paffes away the right firotki the Sea. 516, 
releafor, and by that means may conJ[e-5>7* 
quentially ftrengthen the eflate; but i con- 
nrolation priniarily ftrengthens the eflate^ 
and confequently fo far as the ellate contx^ 
nues, makes it good againfl the confirmer« 
If my tenant for life makes a leafe foe 
years, I cannot releafe to the leflee foe 
years, becaufe there would want the attorn* 
ment of tenant for life, and therefore the 
right mufl pafs, as is faid, by grant and 
attornment, and tot by releafe; but 1 may 
confirm the eflate of tenant for years, for 
there wants nothir\g *but my aUent to cor^r 
robprate the eflate already in being. 

I cannot 



$eft.si8. I cannot releafe to the termor of the 

diiTeifof, bec^ufe he is a perfed: ftranger to 
the freehold j fo that the releafe is to one 
^ that has no right or poffeffion of his own, 
, and therefore it is to him a releafe of a 
naked right; but I may confirm that eftate 
which is already in being in him. 
Sea. 519, If a man confirm the diffeifor's eflate for 

5»o» an hour, this pafTes the fee, even without 

the word beirs^ becaufe the difTeifor has 
the feej and when that eflate is affented 
to, the difTeifec' can never afterwards de- 
ftroy it. So if he confirm the term of the 
lefTee df the difTeifor for fome part of the 
years, he cannot defeat it during the whole 
term, becaufe the term is confirmed; and 
the lafl words being derogatory from his 
own grant, mufl be rejeS^ed ; but if he 
confirms the land to the termor, for part 
of the term and no longer, this is good^ 
becaufe the party that had right, did not 
totally afTent by exprefs words, as he did 
in the t^o former cafes 5 for if he did, nd 
derogatory claufes from fuch afTent could 
be admitted -, but his aflent was originally 
but partial, and not to the whole eflate, 
and therefore it cannot, contrary to the 
exprefs words, be carried any farther. 

Si&c9f. ^^ * ^^^ releafes to tenant fbr life all 

his right, this enures to him in the re-« 
Qiainder, becaufe he parts With his whok;, 

an4 
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«od he that has but an eftate for life by 
the feudal conveyance^ cannot have the 
whole fce^ as is faid. But if a man coo* 
firms the eftate for life^ it is an approba- 
tion and aiTi^nt to that eftate only, and 
.therefore the aftent being no farther than 
to the eftate for life, it cannot be carried 
to ftrengthen the remainder^ but if he 
had confirmed the remainder, that had 
confirmed the eftate for life by iniplicfl- 
tion; becaufe the remainder cannot be 
without a particular eftate to fupport it, 
therefore the confirmation of the remain- 
der muft imply an afient to all means nc- 
ceflary to fupport it. 

|f a man confirm the eftate to one of Seft. 522. 
the diileifors, he only has the eftate as be 
formerly had it, which was jointly with 
the other difteifor; but if he confirms the 
eftate of one diil^ifor in the lands, to have 
and to hold the lands, or his right to him 
and to his heirs, then fuch difteifor fhali 
hold out his companion; for fuch ba-- 
bendum explains the manner of his con- 
firmation, viz. that he fhould not hold 
the eftate meerly as it is, but in a mannw 
more beneficial for him, that is, that he 
(hoald hold the poftefiion that he has fer 
my & p^r tout to him only; for the bor 
bendum explains the afient, viz. that be 
ihould hold the pofiefi^on fole; fo thtt 
3 the 
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the pofleffioA in the whole being con« 
firnied to him only, he has the total ri^ht 
to fuch pofTefiion, and therefore may hold 
out bis companion. 

6e& 523. If one joint-tenant confirms the land to 

(!he other, this makes no alteration, (A 
he confirms the eftate in the fame manner 
as it is ; but if it be to have and to hold 
loch lands to fuch joint-tenant only, he 
lias ft fole eftate i for then he expre^ a 
defign of coftfirnaing the poil^on to him 
alone ; fo that ^e confirmation goes to the 
pofleffion itfelf, by the explanatory words 
in the habendum ^ and not to the manner 
of poflefiing ; and the words of the ha-' 
Senium make the confirmation enure as a 
new grant of fuch his moiety. 

Seft. ii\^ ^V^ere a man has an eftate but for life, 
^nd 4m in the reverfion confinns the eftafe 
40 fctm and his heirs, the confirmation as 
to 'tiie 'hdrs is void, because the eftate is 
^ly confirmed, and nothing new is granted 
iby fedh confirmation, and i^e eftate can 
eontimie but for life only ; but if k had 
43een to have and to hold the land to kAva 
^nd bis heifs, that had amounted to a^icftiit 
nef the fee; for then there appears to be^i 
tttcthfr intent than -meefily to confirm the 
*i^ate, viz. to enlarge it to hjm and <his 
4feifS^ and tilking the grant ftronjgeftt^gaimi 
-#« grantor, it^CTuft pafe away the fee- 
4lmple. 

Sq 
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So where I let lands for Itfe or years to Seft. $15, 6. 
a feme fole, who after marries^ and I con« 
firm the term to the hufband and wife for 
their lives, this amounts Co a new grant 
ef the term for the life of the bulband ; 
for I not only confirm the old term, bat 
ered a new one, fince the words import 
tnore than a confirmation of the old term ; 
for in that the hufband has nothing in his 
ovm right. 

If my diflfeifbr, or my tenant for Kfe, ^A^^^9h^ 
charge the land with a fent-chai)ge in fee, "^* 
and I confirm it, I ihall for ever afterwards 
hold k charged^ Iwcaufe I haw aiTented to 
1^ eftate, which has a being from fuch 
dideifor or tenant for life ; and therefore I 
amnot afterwards ^elh^oy It, 

If I only ufe the words deJi & c0neeJiySeSt.i^\,t.i: 
ihflit is as ftrong as the word anfirmavi ; [f ' ?^^"*' 
for k amounts to a grant of the right to 
Ibe^pei^on in pofleffion ; and }f he has my 
right, I can never after impeadi his eftate. 

ifete the heir of the drfieifor granfis the Sea. 534: 
tight ef pofleilion, and the <liSeifee the 
right of propriety; for every one grants 
what be lawfully may. 

7heilord by confirming the eftate doth Seas 3 5. 6,7. 
Dot'p^fs his right to the feigniory, becaufe 
the cerifirmation or atfent ^to that eftate 
cannot be intei^eced to pafs *that other 
diflind right which is in him, fioce the 

aflbnt 
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aflent to one eftate is no reafoh to concl^idlef 
that he has parted with the other ; but if 
he bad releafed all his right, he had ex- 
tingui(hed his feigniory, becaufe by fuch 
remitting his rights he could not have de* 
snanded any thing. 

The lord may abridge the fervices of his 
tenant by his confirmation, but he cannot 
enlarge them or create new fervices s foir 
when he has confirmed the eftate by le£ec 
fervices, he has granted to the tenant the 
fervices that are over and above what was 
fpecified in the confirmation ; becaufe con* 
firming the eflate to hold by lefier fervices 
is, by implication, a grant or releafe of thQ 
reft ; for he could not hold by lefier fer* 
vices, unlefs the reft were releafed; but if 
he confirms to hold by greater or new fer- 
vices, this is void, becaufe this doth not 
amount to a new grant from the lord. 
Sea.541,2,3. If I confirm a villain to another that 
has him in poflefiion, this pafieth nothingi^ 
becaufe this is an incorporeal right, which 
cannot be devefted out of me, and the 
meer confirmation, where a man has no 
right, is really nothing } for that which is 
not, cannot be meerly confirmed ; but if 
there be the words 4iedi ^ concejji^ it goes 
farther than meerly to ftrengthen the efta^ 
in the lands, for it pafleth the ri^t to tlK 
rent. 
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* A TTORNMENT is the confent of Lit. fca.sjt. 
jlV. the tenant to the grant of the feig-^'f^^"- *• ^• 
niory, or the rcvcrfion, puttmg him intd^ 
the pofleffioa of the ferviccs due from fuch 
tenant,. The reafon is three-fold. Firft, 
From the andcnt feudal law. When the 
&igniories fubfifled in their ancient clans,^ 
they ufed to be continually contending 
with each other ; and it was frequent itx 
thofe times to make .peace upon amicable^ 
concefiions to each other; but if upon 
fuch grants they (hould have fubje£ted any 
feudarics to the other lord^ it might have 
been to the infinite prejudice of fuch te^* 
nants j, for though fuch contending lords^ 
might agree, yet the grudge might conti-* 
nue to the tenants; and therefore the^o* 
licy of that dd law was> . that their fealty 
was not to be carried over to any other/ 
without: their confent, from whom they 



L . * ■ ' «-^— *« ^^ k «■ ...a^J. 



* The doAritte of attDrttment was partly avoided 
by the prefeAt method of conveying to ufes. Vide 
Stat 27.JK.8. 10, * And it is now, by a late 
ftatute for amendment of the law, quite abolilbed* 
yi{U Stat. 4 Jnn, c. 16. / 9. 

G might 
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might expedt oppreflion rather than pro-' 
tc&ion. 

Secondly, That the tenant might know 
to whom the rents and fervices were dac, 
iind to diftingbifh the lawful diftrefs fifom 
the tortious taking of his cattk ) and this 
teafon was fo prevalent, that when the 
law gave a free alienation, in refpeift of 
the fuperior lord, yet the tenant's right of 
attornment continued unaltered. 

Thirdly, That by the tenant's lawfiif 
pyment to the grantee of foch feigniory 
Qr reverfiod, he might be put into ^of- 
ieflion of fuch ieigniory cr reverfion^, 
und that by the paynient of fach retitSy 
and dcnng of fuch fervices, whkh anci- 
ently lay in going to the wars with their 
lords, and plowing theife^rounds, all men 
might know in whom fuch rigltts were 
Vefted. And here the moft general rule 
is^ that the tenant cannot alcer the grant, 
but only attorn to it$ and by fiicfa bis at-^ 
tornment^ can make no variation in the 
grant itfelf : for the tenant hzi no righf 
to the reverfion, and therefore cannot 
aher the difpofiiion of it one way or the 
pther; but he has a right to the pof&f- 
fion, and therefore can ^t whom he 
pleafes into ^at pofifeiiicn whkh hfe hft^ 
in bim^ 
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If the lord grants the fcrvices to one, Lit.' fed. 55 i, 
find afterwards, by d deed of later date, 3* 
grants them to another^ the tenant may 
attorn to which he pleafes; for thc/eig- 
niory or reverlion in fuch cafes veils in 
the lord or reverfioner till attornment; 
for by the deed nothing pafles till the 
grantee is put into pofleilion by the at- Straage 79. 
tornment, no more than a deed of feoiF- ^^^^' "°^' 
ment pafles the feud before the feofTce be 

Eut into pofTcffion by livery j fo that if 
e that has the lafl deed has the firfl pof- 
fefHon, he is the fcudaty, becaufe by the 
notoriety of the livery coram paribus^ the 
feud pa^eth* So when it is a reverfion 
Of feigniory, which do not lie in livcryi 
it muft pafs by the notoriety of the te- 
nant's attornment : So if a man grante a 
reverfion in fee, and afterwards grants it 
to another for life, the tenant attorns to 
the grantee for life, he fhall never attorn 
to the tenant in fee ; fo if a man grants 
a reverfion in fee upon an e(late for years, 
and after confirms the cflate to the tc- 
nant in tail, he fhall never attorn to thei 
graatee j becauie after the acceptance of . 
lueh confirmation, he cannot put the te- . 
liant in poiTelijon according, to the grant^ 
becaufe the reverfion is altered by fuch 
his acceptance; and when he cannot put 
tte grantee in pofTeflion of the thing, as 

G 2 it 
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it was granted, he can make no attorn* 
mcnt at all ; for his attornment cannot 
vary or alter the original grant; and if 
the tenant could alter the grant by his at- 
, tornmcnt, no body could tell by fuch 
grants in whom the feigniory or reverfion 
was lodged j and fo the riotoriety of the 
attornment, as correfpondent to ^fuch 
"^ grants, would be altogether deftroyed. 
And it is highly probable, that as their 
liveries were anciently very notorious rt?- 
ram paribus^ fo were their attornments 
alfo; and fuch grants coram paribus were 
read and remembered ; and if the attorn- 
ments were not to correfpond with the 
, , grants in all things, it would have califed 
infinite perplexity and quarrels to have 
adjuftcd fuch differences. 

If the reverfion be granted to one fof 
life, the remainder to another in fee, if 
the tenant attorns nbt to tenant for life, 
he cannot attorn to the remainder-man j 
becaufe, if there be no particular eftatc, 
there can be no remainder; and there c^il 
be no particular eftate, unleis the tenant 
gives him pofTeffion by his attornment^ 
Co. Lit. 3 to. The rule that governs thefe cafes is. 
Lit. fed. 554, ^)^^j^ ^^ ^Yi^x. owes the fervices muft make 

the attornment ; and therefore where the 
tenant' in fee makes an eftate for life, yet 
he remains tenant to the very brd, and 

muft 
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tnuft attorn to the grant of the feigniory; 
but if he makes a Ical^ for life, the re- 
mainder in fee, the tenant for life muft 
attorn to fuch grant; for this is an alie- 
nation in fee ; and fo by' the ftatutc of 
^ia emptores they muft hold of the very 
lord; for fince the ftatute no man can 
crc(^ a new tenure; and a new tenure 
would be created, if the tenant for. life 
were to hold of the remainder-man, and 
he were to hold over ; and the words of 
the ftatute carry it for tenant for life to 
hold- of the chief lord, De c^tero liceat 
ciiiUbet^ bomini libera ad voluntat^m ven^ 
derCy ita quod feoffatusteneat t err am tllam 
de capitati domino feodi illius per eadem 
fervitia G? confuefudines per qua feoj^ator 
tenuity "' Now the tenant for life is pro- 
perly the feoffee in tKis cafe, and th^re-. 
fore IS to hold of the lord, and by con- 
lequence muft attorn to the grant of the 
feigniory; and fince he' holds by thefer- 
vices of the whole fee, he makes an^ at- 
tornment, as the very tenant, and therq 
needs no fubfequent confent of hirii in 
remainder. If the tenant be difleifed, yet 
fuch difleifee (hall attorn to the lord,, be- * - 
caijfe the feudal contraft continues: But . 
to the grant of a rentrcharge, or a reht-r , 
feck' the tenant to the land muft attorn, 
bfcaufe . it is only the land is liable, and ' 

G 3 no 
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no body elfe, but as tens^nt of the lands ; 
and therefore the land being to yield the 
rent, it is the tenant of the land, only 
' that is to consent to fuch grants, and put 
the grantee into poffefllpn ; for no man can 
put him into polTeflion of rent iiTuing out 
of fuch land, but the tenant of the land 
itfelf. Therefore if there be very lord, 
and very tenant be diflfeifed^ iand thje lord 
grant the rent off from the other fervices^ 
the diflcifee cannot attorn to this grant^ 
becaufe it becomes a rent-feck in thegranp 
tee ; and then none can attorn but the te- 
nant in pofleflion of the land, thaj is to 
pay it, becaufe he muft be put Into pofr 
feffion by the tenant of the land ^ but if 
the lord had granted all the fcrvices, the 
difleifee might have put, the grantee in 
pofleflion by attornaient 5 bccaufp the tc^ 
nant may he compelled to do the fervices, 
being ftill tenant by the feudal c'ontrafl:, 
^nd may compel the lord to avow upon 
him ; but he is not compellable to paj the ; 
rent, whifh is turned into a rent-feck^ 
but as he is tenant of th? land^ which 
he is not after the difleiiSn. 

Cp.Lit.3ii.h. If ^a diffeifor makes a leaf« for We, the 

Jit. fea.5j84 rejp^iihder in fee, and the diflcifee r^leafes 

9<s6p|ii^2^3-to the tenant for lifc^ this ihall en«r«i to 

him in the remainder; for the releafe, as 

i§ el(e\vhere ftic\?n* .^apnpt ^U^r tha no- 

tpncty 



tofiety of the feudal feoffment; but the 
releafe of the feddal lord to the tenant for 
life (hall riot enure to him in the remain- 
der ; for the feudal feoffment Is not pre- 
judiced; and flapds in full force, whether 
it cnqre one way or the other, and there- 
fore ft (hall enure to the benefit of him 
that purchafdd fuch feigniory ; and he 
would not have the benefit of Ae total 
parchafe of the feigniory, if the releafe 
were to enure to him in the remainder; 
but if there be tenant for life, the rever- 
fion in fee, if the lord grants the fervices 
to the tenant for life, ,the reverfioner muft 
attorn, becaufe he holds of the lord ; bu^t 
fuch attornment does not alter the tenure 
of the eftate fpr life, for that cannot be 
altered in fuch attornment; for it cannot 
be thought that a bare afTent to the grant 
fliould ever be interpreted to difchargc the 
tenant out of his fealty, and to releafe all 
mannc;i' of fervices, v^^ithout any words or 
deeds v?hatevcir. But the tenure, which 
* the tenant for Ijfe purchafed, is fuperfeded 
during the continuance of the eftate for 
life, asio.all4he polTeilbry fi^uUs oi iuch 
tenure; for the tenant for life cannot 
hold of tt\e reyerfioner, and yet tfte .re- 
verfioner holdis of hini ; for he cannot exr 
ereife t}\e pcerog^ves of a lord oyer oiae 

G4 to 
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to whom he owes fealty > * and, therefore 
he can have no ward{hip^ raaniage,. •f' or 
relief of \\ie reverfioner ^ i^fit if. the -reyeiw 
iioner dies without heir^ it flialL efcheat, 
t becaufe the tenure. tbf the reyerfioner. is 
' gone, by nis dying without heirs,. ..^nd 
therefore the; caufe.of the fufpen,^on is 
takeri^away i and therefore ^the t?pant far 
life rnay have the fee iiithbuc prejudice to 
anyone; but the tenwt. for life. p?ay, not 
grant the ieigniory, during the fufjpfnfion^ 
becaufe the feigniory is. drowned ia the 
lands, and' he has oot/ah eftate,iin,the 
feigniory diftindl from the land; fq. that 
the grantee can make.rno title during fucb 
fufpenfion, becaufe there are no fer vices 
due from the reverfipner during . the con- 
tinuance of the eft^te fox life,, But- if the 
very tenant in fee iriake,a.Veafe fpr life or 
years to the lord, yet the lord may grant 
the feigniory^ 'becj^ufe the fcrvices qonti- 
pue> notwithftanding the leafe; for the 
tenant holds the reyerfion ojf the lord a^ 
he did before; for" ^he taking the leafq 
fhall be never interpreted %s % deftru(^ion 
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* Crag, de jure feud, 45, 46, 47. >, : . 
t BraSfon^ lib. 2. ^.'36. EetOy lib. 3. c.*]y. 
feSi.'i.^ 

X Feud^ lib. % //Vi.244 Zafius in u/us feUdlij. 
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' of the fer vices that wferc before due to 
the lord, while the tenancy of the fcc- 
Jfipiple has a continuance; but if the lord 
^^ifi§\{^t the tenant, or the tenant make z' 
.feo^ment to the lord, then he canndt 
grajitrtbel-feignioiiy; fpr the lord by the 
cqnjtriQri law^..b: the ficft cafe, ^nd the Co. Lk. 314^ 
(latjatp;!pf :%ftf emftores in ^^-'^^^^^^i^il^^ 
hciWs . iof^ the : jicx t ifuperior lord, and he fc^. 5^' 
baS' no ^ feigniory /diftind: from the land ^t ka. 565. 

If^a tenant giycs!a penny aS' attorn'^ 
.li>|£qt, this wilii not found afl* aflife, be«- 
Caufe it is no feifin :of the rent, unlefs he 
-g^ye^^it in the* name of.fdfin; but the 
grantee rnay: Have a iwrit of refcous, be- 
cojiife |he diftrefs Jsf lawful, being aoncxed 
to "the fei^vicps ithat paft by the attorn-* 
fUent^.- ai«l . therefoi» the refcue' is tor- 
tioiifi/;-* ■ .:•. •.. :-.'••. ' : '■ 

The attornnoent: of one j6int-tenant is sea. 566. 
gopd, for; ^bolK. are: tenants of -the whole U. Raym. 
lartd, and thQ.feTvietsare^daeforthc whole ^'*' 
land.; .ag4 fince* thewhole fervices are due 
frqm :both, eitfeen inay confcht for the 
whole,- and the diftrefs grows 10 be noto-^ 
fious .on the landrfor the whole^ 
: The attornne^ent muft be during the Sea.567,8,9. 
life of jHe grantor,, becaufe otherwife the 

jcverfion dcfcends to. the heir of the gran* 

tor^ 
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tor, who has the right in him^ and never 
granted it out of him. Fide pt^. 
s«?- 570- If either the temtht for years or for life 

yidcpoft j8«. |j^ njjjj ^^ attorn, it is good, faecaufe the 

tenant for yeacs holds the eftate for years 
- of the xeverfioner, and pays the fervic^ 
to bioi, ^od the tenant for X\ic holds the 
fnsehold of the reversioners fo that both 
in differ^ refpcdte hold eftatcs of him, 
. .... .and his releafe to either, as is faid, is good 

enough4 But here it may be afked on 
Jt&. 569. If »tbcfe be tenaht for life, rc- 
4»iio€ter in &e, if be in remainder grants 
{be remainder, why tenant for life muft 
ftftoom, vf\itXL he does not hold of the re<p 
aiiinder, but of .the vepy lord, as is faid 
befiice, b^* force of the ftatute of ^ieL 
ewptvres ; and ftie attornment miift be 
made. : acconling to ^the tenure, by tht 
rules aforefaid laid down. But though 
then: be no. tenure of the remainder*man. 
1 y;et the attornment of the tenant for lifit 

'^' is (lequire^ for two reafons. Firft, be* 
saufe the remainder-man came in by the 
feudal feofiment, and therefore could not 
pafs without ^<)he utmoft notoriety, and 
this was by attornment coram paribus^ 

./:ahd poi}ihly.£uch grants and attornments 
might be anciently made in their courts i 
but however fuch notoriety was attributed 

to 
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to the attornment, that the ^udali^pfF- 
pient could not be altered without it. Sct 
i:ondly, becaufe the a£tioo C|f v^^e^ iin4 
the forfeiture of tenant for li^, . W9fi tp 
him in reo^ainder i and figc; f^e ^y lia^c 
to feyeral ailions to the reroaipdejf-oup, 
\t IS fit that he fhouJd attocn \p the ^rant^ 
^ipg to fojme porpofes alt^nfl^t to hi^ ,^ 
though by the ftkwte the feydal fervifif 
^as to be paid to the very lortj. 

But when fccret feoffm^ats were alr.Sca. 572, 3; 
lowed before two or threp perJ[b»$, with-.'^* 5- 
out being, coram paribus ^ io were alfo fc- 
cr^t attornments l?fifore two or thre^ pcr-n 
fojjs, without tei^ coram ^({rjius} w4( 
by the fame re^ibq, if tbfire. w^ tpnapfr 
fpr life, and he ip reyerfipp cpp^r^iod tli^ef 
eftate to tenant fo; life, with t(^e xepEUMOt; 
der to another in fee, thi$ wias. ^op4 ^ffr 
veft the r.?mainder ; for the ^wfpptipg pf 
this confirmation impiied^an ^eif^ to th^; 
romainder tlut was therecni lin^i^ ; t?^t. 
then it was neceiSary that it (jipqld bp by 
indenture, and the remai)Qd^r-ma^ ihqal4 
hwp one parit,i becaufe otbeFwi^ *thP rt^ .„ \ 
m^indQrrjjWfn lyould be nev:pr^Wfi,toih(&ur;.. ' 
tbi^ -grai^t^ apd the affent of tenant for, . 
liifei fpr the aijc;)t could not^jbc, ^wn. 
unlefs he had the deed to whidi he wa^r 

gMcar to the cpori, 
^^.' ■ ■ " If 
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' If two* jpirit-tcnants make a; leafe for 
Kfc, th.cy may 'after warcis releafe to each 
cither without any attornment of tenant 
for life; 'fot flrice both of them have the 
rcvcrtioij, the -^tenant for life is tenant to 
them both, and conlequejntly; there is rid 
need of ariy fdbfequent cbnfent to create 
a ntw ^tenancy ; ;ind 'paying the rent, and 
cfoing ^the fefv^ces to one oply, is a fuffi- 
cient notoriety, that the <vholc fee is in 
,- -^c i-'j'onc onlyl /-^So if there^be*tehant for life, 
' 'the remainder for life, hd Ifi reverfion' 
may releafe to hhn in the remainder for 
Kfc} for there* needs no notoriety to the' 
6rft tenant for life, becaufe he already af-t 
ftfjted- to the limitation of t\ie remainder; 
in the original creation of the jfeud ; and 
therefore • thcrie ; yvafs no ;danger that* he;' 
iHbuld be' fubjqdled to his: enemy, 'and[ 
there is Tufficient notoriety to all (trangers 
byhi'sholdiHg of him in the remainder, aii' 
there wasr a efficient notoriety in the fifft ^ 
cafe of the confirmation, . by ' the tenant's \ 
holding ove:r of the feudal lord. ' ^ ' 
lit. fca.s76, Thefe fcftidris ftand upon ^ the nioft evi-» 
7» dent property- xb'f a feudal feoffment ; for 

fuch feoffmetits qannot be defeated but by 
afts of equal notoriety to the feoffment -^ 
fincc the feoffment paffcs the fee by a no-' 
torious ceremony, it cannot be deftroyed* 
hi|t by an a£t of equal notoriety, that is. 
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hy fuch an entry as defeats the whole fee j 
therefore if a man makes a leafe for life 
or years, and then enters and oufts his 
termor for years, or diffeifes his tenant for 
life, and then makes a feoffment ^ if the 
tenant for life or years re-enter, he leaves 
the fee-fimplc in the feoffee without attorn- 
ment ; for the tenant for life or years by 
his re-entry cannot defeat the whole feofE- 
'ment, becaufe he has only a right to an 
cftate for life or years ; and if his ad oif 
entry cannot deftroy the intire operation 
of the feoffment, then niuft fome part of 
the cftatei that paffed by the ceremony of 
this feudal conveyance^ be left in the feof- 
fee. So it is if tenant fpr life or years 
recovers by ejeftment or aflife, yet he 
leaves the fee in the feoffee; for the intire 
operation of this feudal conveyance is not 
deftroyed by this recovery, and if it.be 
not deftroyed, the fee muft refide in him. 
But it will be objefted, by this method a 
man tnaybe forced to attorn to his enemy: 
jinfwer^ It is better the tenant fhould re- 
ceive fortie fmall prejudice, than the rules 
of feoffmentis, upon whofe notoriety evcty 
man's eftate depended, (hould be broken. 
Secondly, It is the tenant's own Fachc^^ 
tliat he fuffered himfelf to [je oufted or 
diffeifed ; and therefore it is to be 'prefu^ 
med that he was fatisfied of the feoffee. 

' ' But 



But then how if they had entered vi & 
drmiSy arid ejefted him. Anjwer^ It fcems 
that then fuch fubjefting to another, con- 
trary to his will, fliould be confidered in 
dtl adion of trefpaf^, and the tenant fliould 
be recompenfed for it in damages. 

If a leiTee for twenty years makes a leafe 
Ibr ten years, the fecond leflee cannot at- 
torn to the grant of him in rcverfion, iDe- 
t^xxft he holds of him i but if the rever- 
ibnef enters upon fuch lefTee, and makes 
a ffioffmeht in fee, and the leflee re-en- 
6 Rep. 69. tdrS. this leaves the reverfion in the feoffee 
Witnout attornment. 

So if a man makes a leafe for life, and 
fheti grants the reverfion for life, in this 
iafe, iff he were to grant the reverfion in 
fee, the granteie of the reverfion muft at- 
torb, beCaufe he immediately holds of the 
ffiVigfficner in fee 5 but if the reverfioner 
\ti fee diffeifes thd tenant for life, and 
ihdc:ed a feoffment, and tenant for life re- 
eikei^, he re-fettles himfelf and the gran- 
tee for life in their eflates, and leaves the 
^ev6f fjori in thcf feoffee > for the lefTce for 
y!e!ii^s, in the firf^ cafe, and leflee for life 
itt the fecond, by their entry, re-fettl^ 
ifieDSfelves and their reverfioners in their 
^ftate's ; but they leave the remaining pare 
of iht eflafe in the feoffee, Becaufe as 
iMtith of the feoffee's efikte, as is not 

defeated 
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defeated by, their entry, tnuft be left in 
him. 

If two joint-lefTees for years or life be 
eofted or difleifed by the leflbr, who 
makes a feoffment, and one re-enters, h« 
leaves the fee in the feoffee, cauja qua/u-- 
fra. If leiTor difTeife his tenant for life 
f or years, and makes a feoffment, and the 
lefTee re-enters, the rent thereon refer?ed 
16 revived, and ought to be paid to thd 
feoffee, becauFe when the lefifee enters, he 
muft hold the particular eflate of feme 
body ; and if he be in of the fame eflale 
he mufl hold of the ianoe fervices; and 
fince the feoffee is id by feoffment, he 
muil hoU as of his reverfion. But if the 
grantee of a rent-charge difieifes the te- 
nant of the land, and makes a ftoffmtnt 
in fee, and the tenant re-enters, this otn 
never be revived, becaufe the feoffor can« 
not have it again, contrary to his own 
feoffment, and the feoffee can never have 
it, becaufe he was only feifed of the land, 
and fiot of the rent, and the rent wad nt^ 
ver transfetted to him. 

Whirc a Itafe is made for life, the re- Co. Lit. 519, 
mainder in tail or for life^ the reaxadader ^^* $7^- 
to the right heirs df tenant for life, %^ 
itoit for fife has the remainder in him, 
and^ he iti^y grant it ; otherwife it is wfatre. 
there is a leaTe for years^^ the remainder in 

tail 
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tail or for life^ ihercrmiriddr to •tlie right 
heirs of tenant for years, then the tenant 
for years canhjOt grant it ; for the remain- 
der is vefted in the, right heir as a pur-^ 
chafer. The reafon of the difference is,: 
that in the firft cafe the tenant for life isf 
tenant to the lord> being properj y. feoffa-- 
/f^i. within the ftatute oi S^uia emptor es^ 
terrarum^ as is {d\^ feSf. 554. And there- 
fore when a remainder is afterwards li- 
mited to the right heirs of tenant for 
life, fuch tenant (hall, be * ift the. ho- 
mage of his lord, bocaufe he has an in*' 
heritance for which he ought to vow to 
venture his life, and: the lord fhall have 
the fruits of fuch feudal inheritance ; for 
if the intermediate eftate be cxtinS, du-- 
ring the minority, pf the heir, the lord, 
fhall have the wardfhip and marriage of 
him, and iihall, have thq heriot of fuch 
tenant dying feifed. Vide Hak fur Fitz- 



* As to the antiquity of. homage, it is ve»y re- 
markable, that William the Firft (commonly called 
the Congueror) about the twentieth year bf his 
'■c'gn> jiift when the* general furvey of England^ 
called Domefday Book^ is fuppdfed to have been fi- 
nifhed^ and nQt till th^, fummoned all the great 
men and landholders in the kingdom to London and • 
Salijbury\ to do their homage to him. Halis Hiji. 
(f the com. law lOgi Maaox^s Hiji, excheq. fo, 6. 
tnmarg, / ■ ' 

. ; ' berbert 



berberf tJ^l^>^ And by confequeocQ the 
inheritance ; jn«Ul be fuppofed to refide in 
ten.4l>t fdr li^bj find were the conftrudioa 
ptherwife, it >ypuld, apparently tend to 
t^e weakei)(ng the tenure and ftate of tbei 
^hcJs kingdom. Therefore fuch inter- 
pretation oug^t to be made, as beft fupn 
ports the tenure, when the words will 
l^r both fei)f<?s. , j^ut ; in (he fecond cafe»^ 
tiie tenant for years is not iht feoff atui.^ 
for the perfon properly that takes by the 
fepffinent is the Ireeholdet, and the teri 
gant for years is but the. bai'lifF to tha 
freeholder ) >^nd it is the freeholder, t bar 
^ a^endant to the fuperior lore},; mgy^bf^ 
Ipj his honiage^ and that; holds, of Jiim^ 

an4 fron^ who^n- the fiprvipes are du^^ 
Therefore this repiainder tp; 4^g^ right I^irf^ 
is not iounediately yefted in the tenaa^ 
for jearsi becaufe the h^ir is thp firfl.th^t; 
can have the >fFeebold«« as. feudal tenant ta 
the lords a^d the;-erore, by the words o£ 
t^ grant, h& my ft be the fi^ftpurchafei; 
of fuch freehold/ and bec^pfe^jthc t^naplj 
for years cannot bold of the lard; or the 
fc?r4 avow u|)Q|> ; hra^- no-otl^r interpre-r 
tation can be niiade/ Co.JJt^StSly . r 
- .: Therefore if a leafe be made^ to A. foi; 
ye^rs, with liyery,:. the remainder- to thq 
right heirs o(^j.,tbis^ is a vx^id, feo^ment^ 
not only becaufe the^ freehoddj ^ould bq 

' H ^ in 
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in abeyance/ and thero be.no pdrfon tot 

the ftranger's prMipei tint alio becaufb 

there would be no perfon in the mean 

time for the lord's avowry, and to anfwer 

bis fervices ; and therefore fach remainder 

muft be void in the very creation of k ; 

becaufe there is no perion in whom &tf 

freehold can veft } and if the aA of qd^ 

toriety doth not deliver over the pofleiSon 

. of the freehold, it is a ntkllity in the very 

ad of delivering poflfeiflion^ and altogether 

. impertinent So it is if focbeftate were 

Kmited by way of nfe executed ; beca^ 

if the feoflbr does not part with the fffii 

eut of him, the old uie is execated oft 

the feoffment ^ for the freehold cannot btr 

in abeyance till tenant for years dies, 'and 

it does not execute in the feofiee without 

coniideration $ but it ftems it were good 

li. Raym. by way of executwy device, if the con-« 

SHrSi^f tingency avoids a perpetuity, by happen-' 

^'^* ing during a* life; becaufe then there is no 

inunediate tranderring of the freehold, 

but it vefts in the heir to anfwer the 

Granger's pracipe and the lord's fervices, 

nntil the contingency happens ; and it 

feems it (hould be a good limitation in 

the o^ of a chancery traft, where the 

Stra. 969. legal eftate is in the feoffse. But if te^ 

l^- 99^* nant in fee jmakes a leafe for years, life, 

or gift in tail, the remainder to his own 

right 



right bcirs^ or execatcd fuch limitation (yf 
vny of itife, he 13 in his old rcverfion, 
fcecaufe he never put himfelf one of the 
homage of his foperfor lord ; for it fhall 
not be conftrued a coetingent remainder 
in the ri^ht heirs, becaufe he hai not 
parted with any thing in the reverfion, 
but* to his fieks, to whom a man cannot 
make a liniitation ; for he muft have the 
fee in hiiaa in the mean time, till the con- 
tingency happens, and therefore muft re- 
main tenant to the lord, as he was be^ 
focc 5 and then it were a very hard con-- 
ftruftion to make this t -contingent re- 
mainder only to deftrby the fruits of that 
feadal tenure, when the anceftor held as 
▼ery tenant to <he lord during his life. 
Cfi. Lit. 21. and Hale upon it. Cro.yac. 
590. 2 RtflK Rep. X 96, 2 i 6. • 3 Lea. 64. 
j5yerf, Pt>pb^, 3. 1 Co. 130. Moor ir8; 
119, ^84, 5, 720/ 2G7. 91. I a. 104, 
Cro. Can, ^4.. Hok 2j, 30.' 1 Mod. gb\ . 
98, III, 122/ 1 Fent 372, 382. ! Roff. 
Jtbr. 8i27, 841. 2 RoH. Rep. 196, 216. 
Bro. Feoffment to ufes^ 338. Dyer t^6, 

237, 36a,, 235, 308.. ' 

It is here to be noted, that by fine Ae Sca.f79. 
cftatc paffcs before attornmeht, and the J*'*' '' '' ''^ 
grantee by fine ihall have the wani&fp, 
pr enter for an efdieat ot for forfeiture, 
Jjcfore the attbftitncnt^iti the 'quid jMrh 

Hz cU^mati 
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cimat^ but he cannot diflrain or have an 
action of waftc, writ of cptry ad ^omtnur 
nem . kgem in canpmili cafuy or in cafu 
pr&vtfOy or a ;v?rit pf ward, or of cuftonis 
•^lid fer vices, the grantee cannot have^bej- 
tgxc attornment ; bat what the lord may 
feife he is ill titled to before attornment, 
«s the hcriot, wardftiip, &p, ..Now tp 
underfiand this, we mufl go into the an^ 
cient manner of conveyancings which 
^was* of two forts : either by fine or feofF- 
inent. . The fine was in the lord's courj^ 
and by this they, pafled all feudal right 
which was in pofieflion ; and there are 
Inftances as low as the t^e of Ji, 2. and* 
Ed. 2. of fines in the cpurt of the lord^ 
Madcx I c; and they were called fines^ 
becaufe a fine was paid to the lord for 
fuch agreemep^, becaufe it transferred the 
feudal right held of the lord. Now in 
fuch courts they pafled all the right the 
tenant had in poiSkGion ; but the right o^ 
^OAon could not be transferred, becaufe 
that would have encouraged maintenance; 
therefore whatever fuch grantee could feife 
pafl; by this feudal conveyance, but the 
right of diftrefs and of adtiop did, not p^fs 
'-- without attornment. The fcoffinent con- 
• veyed the feudal poflcfiion coram paribus^ 
Qut of court 5 for it was^neceflary to copr 
•Vey. fometimes before. the court was beld. 
i^ V, and 
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and then the poffefiion was delivered over 
coram paribus', but as there were two 
conveyances of copyhold, one in the lord's 
court, and the other to the cuilomary tc« 
Hants ; fo in freehold, where the imme-' 
diate grant was to the feoffee, and not to 
the' Ibrd^ as in the copyhold ; yet there 
were two forts of cdn veyances, ' one by 
fine in open court, the other by feoff-i^ 
ment coram parik^sr tht^ right only paifed 
by fine, becaufe the poflefiioto being in 
the grantee, they might well day till the 
next court to tranver the right; but 
where the pbffeflion was to be parted 
with, or fervice to b< done,' or mdney 
paid, there the ufual way was coram pa^ 
ribus^ that the feofiee might not lofe the 
profits in the mean time, or: the poflibf^ 
fion be delivered before the contradl coold 
be compleated. Thus it flood fome time 
after the conqu^ft; but the after kingt 
endeavouring to retrench the privilege of 
the great lords, * they firft -in Magna 
C6tfr/tf, and aftet by the flatute of ^ia 
kmptdres^ tertatum^ began id admit of alici* 
nations without f^he to the lord $ and the 

» t 

/* $Umf. if Prtertg, rtgis z8. «. ' 
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dSs of the court-baron were oniy efteenicd 
Id cr^te notoriety among the tenants oi 
the manor. From hence grants io the 
lard« courts were omitted , axid the at<* 
tornments in faii were the only notorie<* 
ties of fuch grants, no fine being paid to 
the lord ; and the king's courts creating 
a notoriety all over the land, the ufual 
way was to make the grant in the king's 
court in this manner. They ufied to fu{>- 
pofe that the parties had covenanted to 
alien I and all' writs of covenant, as being 
an a^ion of publick concern to the jtt«- 
vftice of the kingdom, were fueaUe only 
in* the king's c6utt \ and by cbn&qaence 
dbit covenant to aiien was fueable there i 
anid that court heipg periled of the mat* 
tdr^ aa an adver£try caufe^ they were ad* 
knitted to make all manner of agreement 
toudiing fuch fuit depending ; and thefa 
i^reements being amicably made by way 
of coolpofition before the king's court, it 
beoune the juftioe of the king's court to 
6e them performed ; and therefore ^Jiiri 
facias iffued to execute the fine, and a 
ptid, juris clamat to the tenant^ but by 
U^Raym. ^^ gjje nothing paffcd but what the gran- 
tor conid feifr, anti ntrt the right <rf ae* 
tion, for the danger of ma^nt^jpitiipce ; but 
in the ^id juris cfm^t ihc icuMt wa? 

compellable 
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compdia^ to attDto, uole& he oould 
(hew chat he vrm fiibmitfed to his eoemy ( 
fy that here the* provifiop- made by the 
fuiJjurit ciamat was for the^tereft of 
p^ tenant j but the tenant was not cono* 
pelUble to attorn in two ca£a. Firft, if 
|be tenant w«re tenant in tail; for he 
dbiiung fnch a rights as by poffifailtty 
fsay continue lor ever, is looked upon as 
laaftef of the eflate, and not bound to 
transfer thd teva&on according to the 
plcafoie of the gnsneee. Befides, the fta* 
vm Uw is, that the will of the donor be 
obferved, and therefore they cannot oooiit 
pel him to transfer the tenme ; bat if he , 
attorn graiiSt it is good» becaufe then it 
canooc be prefiuaaed to be to the ptejudice 
of his iflUe. Secondly, the tenant fliall 
not be compdlod to attorn, if the gran- 
leb wUl not aUow the prtTileges bdonging 
10 the eftatB) as the tenant {hail not be 
ocmipeUed to nttom totbefnefiie, nnieia 
they allow ins pnvik^ of acquittal againft 
the fiiperior lond. Hor the tenant fee 
USe^ ,whet« be ia not impeachable iae 
wnAe, Bi^efe they «Uow that privilege, 
beciofe tdus fadog a final j^reement, with 
tfaeutBMft Mtoiusty in the king's coort^ 
the tenaot nan have no new pri^^ege, boC 
whatappeanofmoofd; Saif grange fin 
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a fcire facias ^g^inft the tenant, and has 
jadgment to execute tbc fine for any petrt 
x}f the fervices, it is an ^ attornment for 
the whole ^ for the tenant bad opportumly 
to pkad in i\it fcire facias ^ why he (hould 
hot be compelled to attorn. ' - • 

Sea. 585, 6. ' There needs no attornment to^ deviie, 
becaufe thefe are by the coAoms of towns 
and boroughs for the promoting of trade^ 
and do not reqaird the notoriety of a feu-* 
dal conveyance; and as no livery is re- 
quired, where it is an eftate in pofleilion, 

Stri. 166. fo no attornment is required, where it is 
a reverfion. • 

6ca^87,8,9, Of a right: a man cannot properly be 

59^'^ • diffcifed, though he may of his poflef- 

iion ; for it is a contradiction in termsy 
that a man by wrong (hould have my 
right 5 therefore I - cannot be. difleifed of 
a reverfion, while my tenant remains ini 
pofiefiion; for though my tenant fliould 
attorn to fon>e body elfe, that would not 
/put me out of poffeflion of my reverfion; 
^ becaufe the right being: in me, it could 
not be transferred to any body elfe, but 
by fome a<fl of my ownij atad the pay^ 
ment of my tenant is but a wrongful pay- 
ment, and doth not ^ve him my right« 
So il; ^s if I am feifed of a rent-chdrgeV 
tod ifaetepant of the land pays it to an^ 
^ other, 



t>ther, this does not dcvcft me ofrty 
jight, bfccaufe the^ wrongful payment of 
my tenant cannot alter my right } it is 
thefcftffe-a payment in his own wrong, 
and it ftill remains in arrear to me; but 
if I am difTeifed of the demeans of my 
manor, the fervices yet remain in me, be- U. Rajmi. 
caufe the right to the fervices, by the feu- *' 
dal cont'raft, is not devefted outof mc 
by the wrongful pofleffion of the demeans 
of my manor; but becaufe all the feudal 
fervices are to be done in fupport of the 
manor, the knights fervices being the at- 
tendances of fuch tenants in the general Hale'i HML 
defence of the realm, imbodied under* the f^^^' ^ 
lord of the demeans, that carried prOvi^ 
fions to fubfift them; And the focage- Ser- 
vices were the aftual plowing in thtf de- 
means of the lord.; therefore if the te* 
nants attorn to a difieiibf, i( puts him into 
the pofleffion of fuch fervices, a& accef- 
fory and belonging to the demeans of the 
manor ; and if the difleifor die feifed of 
fuch demeans as the principal after attorn- 
ment, then the difleifee, as it feems, can- 
hot diftrain fbr the acceflbry right of the 
fervices; but though the tenant doth at- 
torn to the difleifor, yet he may after- 
wards refufe, to avoid the double charge, , 

|)Waufe this does not take away the right 

, . of 
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^:tht difleifee^ ^iit th^t ^e ifiay enter 
into the demeans, or diftraio for the fer- 
vices ; for till the right of poflcfiion is 
gained by a de&eat, the difleifee may re«* 
cootinue which part of the tsAtioc he 
pl^fes. If a man let parcel of the de- 
means for life, he is fiill lord of the ma« 
nor, and the reverfioo is (llll parcel, of the 
manor, becaufe held of him as lord of 
the whole demeans, and therefore (hall 
pafs by a^grant of the manor; but if a 
manor be leafed for life, excepting black* 
acre, black-acre i^ not held of the manor ; 
for it does not hold of fuch tenant for 
lif¥,.bQt is fevered from the manor, and 
therefore will not pafs by a grant of fuch 
manor ; otherwise it is, if inch leafe had 
been made for yearsf; for then the free-* 
bold bad been intlre, and one and all 
bad thenefore pa^ bf the grant of ftich 
nianor. 
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IT is an alienation of fhe poflcffion^ sea 59s, 3, 
where the right of a£Uon is left in an- 4f 5» 6» 7* 
other; and it began in the cafe of the 
hufbands alienations of their wives lands. 
By the civil law, the father gave the Jos, 
which was the eftate of the wife, given 
on the marriage; and if it confifted of 
matters moveable, the hufband had the 
pofieflion, but was bound to reftitution at 
his death; and even an action was al^ 
lowed to the wife, in cafe the hufband 
fell to decay, to recover during his life. 
If it confided of things immoveable^ the lA. Rtym. 
hufband could not alien without the con- 7^» >3^« 
fent of his wife, by the Jtdian law ; and 
by yuJHman*s reformation, he could notScrt.6^;* 
alien, though with her confent. ConHante 
matritnonio ret dotalis domnium civile pe^ 
net maritum ejl, naturak penes uxorem. 
Dig. lib. 23. tit. 2. Dejun dot turn. Ibid. 
tit. 5. Defundo dofals. 

When the feudal law allowed the. iii- 
heritance to defccnd to women, then be^' 
gan the rights of the hufband to be fet- 
tled/ Now, fince all the feudal cftateif 
were reckoned civil rights, therefore there 
was no rooo) for the difiin^lion of the 
'' •" ■■ • Civlf 



• * • 



io8 £)f hittontimMtt. 

civil law, that placed the civil right in the 
hufband, as ^ ^^aiid goyefitcyr of the 
family, and the natural right in the wife, 
the legitimate owner. The German and 
Northern nations were the ftriifleft pbferp- 
vers of the* rules* of parriage, tying only 
one tnah to one woman, and enjoining 
ftridt obedience to the hufband, even be«> 
fore their rcceivii\g chriftianity, and much 
more fb afterwards'. Then when the wo- 
man was allowed to fpcceed into the feud, 
when (he took hufband, fhe had no fepa- 
rate property, but the whole power was 
Ibdged in the hufband, and they were 
Stra. z2^. - reckoned as one in intcreft ; therefore the 
. hufband had the right of pofTefHon, and 
the wife the right of propriety; or in 
pther words,' the hufband was feifed in 
the right of his wife; this diflindion was 
before known in the feudal law; for every 
perfon that came in by defcent, or by 
lawful alienation in. manner before-men- 
tioned, by the ancient feudal law, had the 
right of pofTeffion ; therefore the hufband 
being pofTefTed of the wife's lands by the 
tA.lijgfmi marriage contraft, was fuppofed to have 
$««• the right of pofTcfTion ; and by confe- 

' quence the hufband having aliened fuch 
right of pofleflion, fhe was anciently dri- 
ven to her writ of right, by the opinion 
of Sir WilUam Herie, as I think by the 

better 



4>cttcr opinion, 5 fi^. 3, 58, 2^5^.343. 
for the 'w^fe could oot complaia of.jdkr 
'icifin done to the lui£bapd> becaufe. tq^ 
were ope ia eftate..ao4 intereft, and the 
buihand; couJd not do; her wcoi^ } ^andxt 
would be very abfurd for jthe taw :ta.l|avp 
aUowed to, complain. jori th6 memorjrof 
Jbier hul]t>apd^ as though;he had bfeaguilj^ 
^ a .violent difietfin ; tho-efore the ancient 
kw gayerno poilefTory adion,. which oom- 
plained of a violation of . ppflcflipp,^ ijcjt 
*^nly allowed her to con tif overt the. rigKt^ 
but when the. writs .<rf right* grew /{o tcL- 
^oua, amj^ the trial by tiattail^ grew oift of 
repute, thcf law gaVe her a rccpvcgr , ,bjr 
the writ of entry of cuu in. "oita y ^nd tB^ 
Jbuiband ,was. the rather ruppofed toliave 
the right of pqncfliqn ^ m hun, for ^,]i^at 
being the fiiperior anc^ gpyetning powe£ 
he n^ight defen9 the pQu[aucn^ by allj 2fr 
tionsj^ and therefo/e i£ ine hufbanid: Jc^ 
by default in a: poffeflQry.A<ftioq,, this PVU: 
the wife to, a writ of right, as before, ti^l 
the ftatiite otlfFefi. c-j^jbut xow an ac> 
tual entry .ia.' given to : tHe. wife, and hiqr 
heirs, by the .32 H. 8, ,fi 28. 

The pcclales, abbots, , and other .•cccle- 
fiaftical perfons that attended the courb 
of the northern princes, received gceat £1- 
vour and . donatioDS freim theax; and to 
!aggrandi2e thelchurcb, and other political 
!. "' ' • " reafons, 
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invefted them into thofe great btiCbopricks 
to, which tbofc Jfeijds were annqjfed ; and 
gave. them fqch ; inyeftitof c^ by the ring, 
▼kg and ftafF, as a fymbol qf thi? feudiary 
dependapce upon them. Ibtd.i/^g. So 
that during the vacancy of a bi(bqpncky 
the king had the guardianship qf th^ fpi- 
• litualties, as' he hjid the \yard of^his;rtcm- 
poraltjes^' fo that if a yacancy bappened^ 
tJbe lung had the right of prefeautic^ to^ 
fu((^ livingSi v(^l)ere the patronage w^^. is^ 
the bifhop, and , prdcnted to the bUh;op 
fucceec^ing. Godb.zb/^. Shortly afier, at 
^hc council at ■ ■ they end^j^vo^iired 

to fet up tithes as- a chriftian deiium4 ^^^ 
had been anciently a tax cx> the eaft'era 
princes, ,and the prieils and L^vit£S\nr^^€ 
femffj'thcQct2icy.' An4 whereas \hc U- 
uiopa qif d to diftr^tfute theiif eftate,. upoi^ 
pblatipns,.' by the; anciept rulcs^ of ,thc 
c:harc^y amon^ their; own. pre%tpr|;^^4 
tiiqj{>Qor^;now they refer vec^ the lands to 
tfai^mfelves. and . the profits of the- lands 
and the. tithes ^me an aipple prpvUioa 
for the reft of th^ clergy; th^^fforpcn-- 
ciojifa^cnient was gjv^n for |>pildiflg ,o£ 
churches in fmaller diftri^;^ and .all fuchr 
perf9ns as built and dndovi^ed, >,wer« to. 
hi^e.the right pi prefentation, thei>i^a 
con^ej^ding^ upon fuch .conj^d^rati9ns,. 
to fix the tithe, and .the fixed refidq^ce of 

'the 



ibe pridl, to the churchy during hk liCs^ 
-jtbat was before only itinerary. lit J. j 1 3- ^ 
iBat b^uie the care of fouls vras only 
'Cpn|a>ftted to him during life, he was jiqc 
iCapable of the fee, and therefore the fee 
was jin abeyance ; fo that there was this 
jdiffercnce between the chara<Slers of the 
priefts pind bishops, that the biChops fuc-- 
KfCede^ in ttheir pwn original right, as the 
iucccflbrs gf -Chrift and Ivs apoftles, the 
^F^t biftiops-of fouls, an4 therefore what 
tthey took was to themfelves apd fuccef-* 
forss ^but.the pciefts were only the.fubftl- 
ftutes pf the biihops, and therefore coulji 
rnot -tak^ but dufing. their llvQS. 'The .par- 
J0O therefore being only capable to take 
;fpr life, fokc he had ^no proper fucccflbr tp 
;bia)[fejf, :t|}e ,next .parfon coming in frona 
.*tbe biihop) and % his inflitution ; and 
yet the fac being out of the patron, and 
j)Qt -given tp the biftiqp, but appropriated 
to the ufe of that particular church, it 
was-feid .to be in abeyance; but to all be- 
jwficial pjjrppfes, .the law allows him tp 
fuppQfe hipafelf to ,tiave an inheritance, 
though ,he has not properly any fucceC- 
ibr^ and therefore the .parfon may bring 
an ^bn of wafte, a writ of entry aa 
.commuueni legem ^ in cwfimili cafu^ ad ter-- 
minum qtfi prateriit^ a quod permittat in 
the dehjet^ a writ of mefne, a contra for- 

I tnam 
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mam feoffamenti^ and fhall receive ho^ 
mage, becaufe thefe are for the benefit oF 
the fee in abeyance ; the defence of which 
the law has committed to him ; bat the 
law has provided him a juris utrum^ and 
he (hall not have a writ of right, fince^ 
for the reafon above-mentioned, he can- 
ndt claim it. as his right and inheritance. 
Cd. Lit. 341. But though the biftiop fent out the 

prefbyters to fill the cure, yet they refer- 
ved a number of prefbyters ; and as for- 
merly all the prefbyters were confulted 
touching the affairs of the church and the 
difpofition of the church revenues; fo 
now, when the prefbyters were fettled in 
the parochial church, they confulted this 
felcdl number, which anciently were ten 5 
and thefe were allowed a flipend out of 
the church eflate, called prabendum ; 
thence they were called prabendariiy and 
the dean had his name quia denis prapth 
fitus. 

When churches were thus regularly fet- 
tled, the hi (hop began to affume a fu- 
pream power, and by many adls and new 
doftrines, fet himfelf at the head of the 
church ; and then he was willing to fettle 
the eledion of the bifhop in the chapter, 
and on their differences, to frame an ap-> 
peal to himfelf. And in the wars, in the 
time of King '^ohn^ they got this fuccef- 

fion, 
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■ fion, that the king firft give the chapter 
leave to choofe, and then they Ihould 
proceed to eled: a fit perfon j this begot 
jnany controverfies between the futxeed- 
ing kings and the popes, but at laft the 
kings prevailed, , and only gave the chap- 
ter leave to choofe the perfon they ao- 
pointed. ' ^ 

. Donatives are parts of the king's regale ^ 
ibr as he inverted perfons in their, epifco- 
pal jurifdidion, fo he could erea^jhurchfs 
exempt from their vifitation j for fince the • 
prince conftituted the extent of the bl- 
Aoprick, and gave the feuds' that fup- 
ported it, he could Ijmit the bounds of 
fuch jurifdiaion,- Therefore before the 
jwrochial right of tithes were fettled, he - 
anight ere<a a donative with tithes and ' 
cure of fouls J and at this day he may 
eredt a chapel donative with -lands, orim- 
power any man towered it, becaufc he 
takes away none of the fettled rights of 
the church. But fuch church' or chapel 
muft be confecrate, and fuch parfoii muft 
have orders from the bifliop, otherwife 
he cannot officiate in ipiritual things; but 
fuch church (if prefented to by the law- 
ful patron) beconies prefentative, becaufc 
the biftwp thereby takes upon him the 
;Cure of fouls there, by the confent of the 
lawful patron j and then by the rules of 
i ,. ' I 2 the 
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the chriftian religion, be cannot lawAilty 
part witb them. Bat if he take iip the 
prefentation from a &Stikt of the manor, 
this makes no fuch alteration, for the bi* 
tbqp has not the kvrful cure by fuch pre^ 
fentation; bat the parfon of fuch dona-* 
tiye chtirches has the land only for life, 
after the manner of other prefentativepar- 
fons^ ; for that is the intent of the erec- 
tion I for the defign of the prince is not 
to conftitute a bifiiop to have perpctusA 
fucceflbrs^ iviiich power perhaps is not ill 
the prince, but mufl by the rules of the 
tfaarch come from the fuccefTors of the 
apoflles ; but it is his defign to ered a 
parfonage out of the jtrrif^dion of the 
bi(hop, which he may do^ becaufe he 
may detemrine the extent of the dbcefe^ 
and being crefted in analogy of a parfbn- 
^e, the property mufl be fuppo&d in: him 
as in t>thers. Co. Lift. 344. Digejl. 197* 
GoS. 201, 202, 1 Roll Rep. 2, 3. 6 £f. 
7. 13. Brttf. looj 103, 4. and from 20^ 
to 2 50. , and efpecially 238. 

The third fort of difepntinuance is thalt 
of tenant in tail, and he is conlidered a!9 
the perfbn that has the inheritance in him, 
and therefore has the right of pofleflion in* 
hetitable. When therefore fuch tenant in 
tail makes a feoffment in fee, he alienf9 
the right of poffefKon 5 for though the 

ftatute 



ibtate De ddnis fureferves the right of the 
lieir, yet it does noc preferve die poflef* 
fiod ; for it would have been at^rd to 
iay^ that tenatit in tail could have cooo* 
mkted a diiTeifin upon his heir, who is to 
take by right of reprefentation from him. 
Hence alfo the ftatute gives the forme-* 
don in defcender, remainder w reverter, 
as the remedy to recover the pofieflioo^ 
together with the right of propriety ; and 
there is no action to recover the one di- 
ftinfl: from the other j therefore the feof- 
fee of tenant in tail has the r^t of pof-* 
feflion^ and the ifiue the r^hl of prc^ri-* 
ety in hiofu 

There is alfo a ferther reafon of con-- 
venience, why in all tbefe three before-* 
mcfitioned cafes, the entry is taken away, 
becaufe the feoffment bad ancterrtly a war-- 
Knty annexed unto it, which defended 
Aich right of ppileffion ; and when a ma» 
had a warranty to cover his pofleffion, it 
was not fit he ihoold be put out of pof^^ 
iefiion by any a£t in pais^ withont bring-* 
ing in his warrantor by voucher; and 
therefore the entry was ^[fallowed in fuch 
cafes^ that a man might not be obliged 
V> the expenco of getting his judgment in 
the writs of warrants a cbartte. 

, If tenant in taii be diffcifed, ^^^^^tS;?/'*" 
leafea to the di&tfor all his right, thi» ' ' 

I 3 works 
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works no difcontinuance 5 for a releafq 
being a conveyance in fecret cannoc'pafs a 
pofleflion ; for a poffcflion by the rules of 
the feudal law cannot pafs without a no- 
torious ceremony coram paribus, that the 
ftranger may know in whom the fee is 
lodged, and againil whom to bring his 
pracipe 5 as alfo that the lord may know 
in whom . the fee is, that he may avow 
upon his tenant, fo that the releafe can 
pafs the right only. But the difleifor that 
has the poffeflion, may take a releafe of 
the right, becaufe he may make his wrong- 
ful pofleffion rightful, if the diffeifee con- 
veys his right, and the. ftranger has no 
injury, fince he muft bring his pracipe 
againft the tenant in poffeflion, and the 
lord may avow on either, till notice of 
the conveyance and tender of arrears, and 
then muft avow on the releafee only, fince 
the ftatute of ^ia empiores. But fince 
the right of poffeflion is in tenant in tail, 
why may not he pafs the right of pcffef- 
fion to the diffeifor by fuch releafe ? The 
anfwer is plain; A conve)^nce that can- 
not pafs the poffefliion, cannot pafs the 
right of poffeflion ; for no conveyance can 
pafs the right of poffeflion diftindl from 
^ the right of propriety, but fuch a con- 
" veyahce that paffes the very poffeflion, 
which. la releafe, bcin]^ a conveyance withr 

pu^ 
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out folemnity, will not \io. But the 
harder queftion is. What eflaie bath fuch 
a diffeifor, after fuch a releafe by tenant 
in tail ? Some have faid, that he has an 
eftate to him and his heirs during the life 
of tenant in tail; fo that then be has only Ld. Raym. 
a freehold, and the heir is a fpecial occu- 996» 99^# 
pant, and has no fee in him, becaufe a 
lefs eftate by right, will drown a greater 
by wrong ; for a man ftiall never be pre- 
fumed to do wrong, when he may hold 
by right, i Saund. 261. Others have 
held that the diffeifor has, in fuch cafe, 
a fee-fimple, and that his wife is dowable^ 
but that it is determinable by the entry of 
the iiTue in tail ; and the reafon is, be- 
caufe when a diifeiiin is committed, the 
whole fee is notorioufly in the diffeifor by 
his poffefHon, which cannot be abridged 
and turned into an eftate for life without 
an aft of notoriety. For if there could 
be fuch tranfmutation of eftates with- 
out the folemnities of entry, no man 
would know in whom the fee refides ; fo 
the releafe leaves the diffeifin injiatu quo^ 
as to the entry of the heir on him, For 
this fee Co. hit. p. i o6» and i q8. ^. i o G?. 
96. Seymors cafe, revived by Holt in the 
cafe of ■> And the fame law of a 

bargain and fale ; for that, when it came 
over from equity to be a conveyance at 

1 4 law^ 
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law, paffed otily a right, trs z rcleafe to 
dilfeifor wouW have don^e before. But a 
releafe with warranty works a* difcontinu- 
ance ; for at common law, the warranty 
Wais i* voluntary covenant of the force of 
a feudal contra6:, and repelling the war- 
rantor from claiming the land, and obli- 
ging him to defend it. And though the 
ftatutc takes away the force of fuch co* 
venants, that they fhall not bar the ifluc, 
yet the iffae muft claim in the method 
the ftatute prefcribe?, viz. by aftion, ind 
therefore it works a difcontinuance, fincc 
the iflue in fuch cafe cannot recontinue 
but by aftion only. 
Sea. 6of 3, S^^ *^^ warranty muft dtfcend on the 
4,5. perfan's claiming the land; for if he be 

Ld. Raym. j^^j j^^j- j^g jg j^^^ bound to defend the 

lands, after the manner of a feudal lord ; 
and therefore he is not repelled from claim- 
ing them. 
Sea.606,5,'8, Are all feveratinftances of convey^h^ 
9'^°'*^'*^-ces, which pafs the right, and work no 

difcontidaance. 
foft.613, • If tenant in till grant all his eftdte la 
fee, and gives livery thereon, this works 
no difcontinuance, becatifc he has an eftate 
for the purpofe of alienation, but for terra 
t)f his life. SeSf. 614, 15, 16, 1 7, r8, 
are farther inftances of conveyances that 

pafs 



pafs a right from tenont in tail, and fherc^ ^ 
fbre Work no di£[:ontiaus[nce; 

If tenant^ in tail makes » feafe for life, sca.619,20, 
(his works a difcontinuance during the2i|22»23,24. 
eftate for life, becaufe he parts with the 
freehold oiiit of him, and gains a new re-* 
Terfion to the tenant in tail. Now if he 
grants this new revcrfion in fee, and te- 
liant for life attorns, and tenant in fail 
dies during the life of tenant for life, and 
then tenant for life dies, the ifTue in tail 
may eitfer, becatife this the difcontinuance 
is at an end, by the death of tenant fof 
Kfe ; and the grant of the reverfion being 
fecret, mu(l be intended to pafs no more 
ri)an it lawfully might pafs, unlefs it were 
executed by entry into the pofieffion 5 fof 
iince it operates only as a grant, it muft 
be oftly intended to pafs the rcverfion du- 
ring the life of tenant in tail, which he 
had a lawful power to grant, and not 
eftabliih a right of propriety diftin<^ from 
the right of poflefhotl. But if a man 
had thus granted the reveriion, and te- 
nant for life had died, and then the gran-- 
fce had entered by force of the grant, and 
the tenant in tail had died, this had worked 
it difcontiniiance ; for the grantee's entry 
works a fecond notoriety, which plainl^ 
manifefts a difcontinuance of the intire 
itie-(imple. Sut it may be afked, why 

fucb 
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foch grant operates by the fubfcquent en- 
try, to pafs more than it lawfully may 
pafs; for if the grant and attornment only 
operates to pafs a rightful eftate, why 
doth the fubfcquent entry, in purfuanqe 
of fuch grant, make it pafs a wrongful 
one ? The anfwcr is plain j the grant and 
attornment of tenant for life paiTes the 
new reverfion depending upon that eftate 
for life. But iince grants in their own 
nature are fecret, and therefore pafs no 
more than they lawfully may pafs,^it fol- 
lows that this grant and attornment alone 
cannot pafs the reverfion, fo as to difin- 
herit the tenant in tail : But if it be ex- 
ecuted by entry, then it will ; for the en- 
try is a notoriety, that the grantor in- 
tended to perpetuate the difcontinuancCj^ 
and to continue a right of poffeflion di- 
ilindt from the propriety, and muft be 
equal to a fecond feofFmenti which he 
might make when tenant for life dies, 
during his life ; but if he had died before 
tenant for life, he had not been capable 
of fuch .feoffment, and confcquently of 
no difcontinuance that is tantamount ; for 
th^ grant and attornment of tenant for 
life (hews an endeavour to pafs the new 
reverfion, and the entry in purfuance 
thereof mufl be to all manner of purpofes. 
tgntamount to a new feoffment, and ther^r 

fore 
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fore continues the right of pofleflion di- 
ilin£t from the propriety, and is by the 
law conftrued not to operate as a grant 
liieerly,^ but taking the adls moft ftrongly 
again ft the parties, it is interpreted to ope- 
rate as a feoffment. 

If tenant in tail infeofFs him in the im- S«ft- ^*S» 6. 
mediate reverfion or remainder, this ope- 
rates as a furrender, and therefore pafTes 
no more than it lawfully may pafs, and 
confequently works nodifcontinuanccj but 
if the feoffment were to the more remote 
reverfioner, or to the immediate reverfi- 
oner with any other, it is a difcontinu- 
ance, becaufe it cannot be interpreted to 
operate as a furrender. 

Are all inftances in grants that workSca.627,«,9, 
no difcontinuance, cau/a qua fupra^ feSt. ^°' '• *' 
633, 4, 5. If an infant hufband aliens 
the wife's lands, this works no difcontinu- 
ance, biit the wife after the death of her 
hulband may enter; for the infant had no 
difpofing power, and therefore could not 
part with the right of pofTeffion, but fo 
as he might lawfully affume it whenever 
it appeared to be for his benefit ; and if the 
right of pofleflion was never parted with, 
after the death of the hufband it is in the 
wife, and (he may enter and defeat fuch 
alienation, fince it was never abfoluteTy 
parted with at the time of fuch alienation. 
* My 
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Sea. 636. My Lord Cakf is o£ opiaion in this cafe, 

that by fuch fui^render to the fecond huf^ 
band the difcoatinuance is taken away; 
for by the furrender the eftate for life is 
drowned^ and then there is no alienation 
in being to work a difcontinuance ; for 
the furrender of the eftate to the fecond 
bufband is a giving up the eftate, and not 
an affignment of it over. 

6ca.637,8,9-. It is to be known that tenant in tail 
has the right of pofleilion inheritable, and 
therefore be may difcontinue the fanic in 
fee by his feoffment, becaufe fince he has 
an inheritable poflcflion, it follows of con- 
fequence, that he may alien it withoiat 
any difTeifin to any perfon ; but if he only 
snakes a leafe for life, he executes but part 
, of his power : for fince he had a pofTef- 
iion inheritaUe, he from that ' poffeilioa 
has privilege to alien in fee without dif* 
. feifin to any one ; and therefore after fucb 
leafe for life he grants the reverfion in fee, 
and tenant for life attorns; and after te- 
nant for life dies, and the grantee of the 
reverfion enters in the life of tenant in 
tail, this, is a difcontinuance .of the fee; 
for fince he had originally an inheritabk 
poffefjion, this is an executioo of the far-* 
ther remaining j^rt of his power, , and 
amounts to an alienation of the fee by a 
UcopA i^ffmctAi Hot having originc^y 
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^11 ifiheritable pofieiTion^ he might d}f- 
continue the fanae in &e ; and when he 
executes but pstrt of his power^ the peft 
Temaitts in bim ; and therefore, if he has 
afterwards opportumty in his life, he may 
execDte it by a fecond alienation . But If 
tenant m tail makes a leafe for life, and 
^es, and tiie iffue graitts the Tererfion^ 
and the tenant attorm, and then tenafit 
for life dies, aiid the grantee enters, and 
the fiToe in tai4 dies, leaving a Yon; this 
is no difcontinvanoe, hot that 4he fon 
may enter; for the iffae in tail had no tn- 
-heritable po^iSon in him, in a« much as 
4Skt right of the intail orriy defcended on 
inm^ ^nd not the pofTeflion; ^ad there* 
dfene he could not hare any power to alien 
a right of pdfTeflion ffiat was never \A liini^; 
^bA <:onieqiiently his grant, when ^he never 
^ad any original bright of pofTeffion, by 
virtue of (u(^ entiiil, 4ol^ not^^ifcontinue 
4he right of pofiefiion, fo as to bar the 
fon firono his entry. So if lenafrt in tail 
<inakes a leafe for life, and then grant? 
tiver tt^e revedicm, and the tenant 'for 
life attorac, and then the grantee ^^mts 
over, and the tenant attorns <lfo the fecond 
grantee, and dies, and the fecond grantee 
"enters in the life of tenant in tail, and 
'then the tenant in tail dies, this is nodii- 
'continuancc to bar the iffue, but that he 

may 
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may enter; be9aufe, though the tefaa&t 
in tail had an original right to difcontinue 
during his life, becaiife he had the right 
of pofleffion in him ; yet the firft grantee 
had no right of pofleffion in him, nor 
ever was feifed of the land by virtue of 
the entail, or otherwife 5 ' and fince he 
iwver had the right of pofleffion in him> 
he cannot alien the right of poflTeffion, fo 
as to .work a difcontinuance^ 

Alfo *tis to be noted, that if a man has 
the right of pofleffion, and is not poflef- 
fed by virtue of the entail, there he can- 

.not work a difcontinuance^ unlefs by war- 
ranty ; as if there be grandfather, father, 
and fon, and the grandfather is feifed in 
tail, znd the father diflfeifes the grand<^ 
father, and makes a feoflinent in fee, and 
dies, this works no diicOntinuance, becauie 
the father was not pofleflfed of the entail, 
but of a'fee-fimple by difleifin, which 

twas fubjed; to the. entry of the tenant la 
tail, and confequently the alienee is fob- 

. je£t to the entry of th? iflue in tail, in as 
much as the father, that made the alien- 

, ation, had only the nakjsd pofleffion by 
the diflfeifin, and not the rightj of poflTef- 
fion by'vii:ui'9 pf the entail 5 but if the 
father had enfeoffed with warranty, this 
had. been a bar, becaufo the heirs in that 
cafe had been bound by contra^ to defend 

that 



that ppfTefiidn, and therefore had been 
ever afterwards repelled . from claiming it, 
if aifets defcended. ^Bat if tenant in tail 

: makes a leafe for life, and dies, and the 
reverfion defcends to the iiToe, and the 

eiflbe grants the rcverfion with warranty, 
and tenant for life attorns and dies, and 

^the grantee enters, and the ifliie dies lea- 

: ving a fon ; this is no difcontinuance, bat 
the fon may enter ; for he is not barred 
by this warranty; for the iiTu^ in this 
cafe only transfers the reveriion, and not 
the poifeflion, or right of poflefiion; and 
therefore the ifTue in this cafe is not repel- 
led from claiming the pofTeffion, which 

' was never transferred to the grantee, and 
to which the warranty was never annex- 
ed; for it were abfurd to conftrue.the 
warranty to extend- to the poffcflion of 
that which never was in poflieflion, at the 
time when idie contrad was made. 

Thefe are fpoken. of in. the Sed. next Scft. 640; 
foregoing. SeSl. 643, 4, 5, 6, 7, 8. Vide ^"' *' 
in the Comment on SeSl. 595. 

If tenant in tail be diffeifed, and he ^^; ^49. 
releafes to the diiTeifor all his right, this, 
as is faid, puts the eflate-tail in abey- 
ance; becaufe having paft away all his 
right, he cannot have right contrary to 
his own releafcf. If there be tenant for ^- ^V®- 
life, remainder in tail, and the tenant in^**' 

tail 



.-tail rcleafeth to :the iten^nt for. life .all 

Stra. 969. .his right, this .had put the tail in abey^ 

ance ; ' fo that he could ikm: .afier^wards 

iuve mamtained an aCtton of wafte; but 

if the ireinainder had been in fee, and he 

.in remainder had rekafed all his eighty 

the remainder ^ftill continues in /the tenant 

-in fee, and he may have an jatStion of 

vvafte. And l)he )rcafQn of tbe 'diiibFenoe 

is this, thzt whon the tenant un fee cc- 

leafes all his xight, he only con&rms the 

ioftate to tenant for life, during his Jiib; 

and for want of >Words .of ,hrheritance, it 

-paiTes no farther in tereft; and therefoie 

rhe has Aill a remainder depending on sua 

eftate for life, to which an action of wafl:e 

-belongs. . But tenant in tail .cannot, by 

the releafex)f all his right, pafs.an ejOaie 

iduring t!he'lile of the i:eleafee, .but only 

;jpafies ^n eftate during his own hit ; and 

therefore having put .all his. tight out of 

him, :he.canjnot bring an adion relating 

Jo fuch rights 
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THE notion of remitter {lands on 
the principles we have already laid 
down ; for either there is a naked poflef-* 
iion diftind frdm the right of pofTeflion 
and propriety, or elfc there is a right of 
poffeffion diftindl from the right of pro* 
priety. Now where there is a naked pof^ 
feflion^ diftindt from the right of poflcf- 
fion and Propriety, as between diflcifor 
and diffeifee, where the entry is conge* 
able ; there if the diffeifee takes back the 
poffeffion from the difTeifor, he is remit* 
ted. For it cannot be otherwifei that 
when he had taken . back the pofTeflion^ 
he fhould be feated in his old right ; for 
he who has really the tick, cannot claim 
from a diffeifor that had no title at alls 
and it would be very abfurd and onrea**- 
fonablc, that the diffeifee by accepting his 
own poffeffion^ fhould transfer back any 
right to the diffeifor. But where the 
diffeifor transfers it back for life, or years, 
by deed indented^ or by matter of record, 
there the diffeifee is not remitted > for if a 
man by deed indented takes a leafe of his 
own lands, it fhall bind him to the rent 
and covenants ; becaufe a man can never 

K be 
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be allowed to affirm that his own deed is 
inefled:aal, fincc that is the greateft fecu- 
rity on which men rely in* all manner of 
Ld. lUym. contracting. THfe fame law, if it had been 
•3»i >i5ii. j^y matter of record ; for that is of its own 
nature tincontrolable evidence^ which a 
man cannot be allowed to controvert. 
Sea.693, Where the right of pofleffion is diftin^ 

*' 5* from the right of propriety; there, if the 

proprietary rcobtains the right of poflef- 
fion by agreement, he muft hold it iinder 
fuch agreement ; for the other having the 
right of pofleffion, and transferring it to 
the proprietary, fuch proprietary muft 
take-the right in the fame manner as the 
other has conveyed. For 'lis his own 
folly and laches, that he Would contraft 
about fuch right of poflS^ffion, and not 
aflert his propriety in a proper action ; but 
when he has contracted for fuch right of 
pofleffion, and fuch right of poStKioB is 
transferred, he muft: keep to the terms of 
the bargain, and he leaves all the right in 
the feoffor he has not contraded for; 
therefore if tenant in tail enfeoflF his heir 
of fiill age, and dies, he tnuA hdd it 
under the feoffment, becaufe 'tis his own 
folly that he would take the right of pof- 
feffion in this manner, when he was ctiiU 
tied to the right of propriety after the 
death of his anceilor. 

-' But 
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, But where the proprietary comes to the Sea. 664. 
right of poiTcfCon, without any fault or 
folly of his own ; as where the right of 
poi&ffion is caft upon him by the law, or 
Be or (he comes to the right of poffcifion 
by feoffment, under age, or during co- 
verture, where no fblly can be imputed ; 
there fuch proprietary is remitted and feat- 
ed in bis ancient and former right. For 
the eldeil title being the more ancient, is 
the leafl fubjed^ to difpute; and therefore 
when the proprietary has in fuch manner 
acquired the right of poiTeflion, '(is efteem^ 
ed^ for the repofe of mens inheritances, 
to be only a reAiitution of the «ld title, 
and not the acquiring a new one ; and the 
rather, becaufc there is none againfi whom 
the action may he brought |p regain the 
propriety. An(j[ wiien any pecfon has thus 
acquired the right of pofleilion, if any 
perfon will controivert it in any elder ac- 
tion, 'tig fit b^ fhould fet up an elder 
title, that the mecr right may be decided. 
Thus if the heir of the difleifor be diflei- 
fed by the difleifeei he by fuch wrong 
and ihjjaftice cannot regain the right of 
poffeffion } for an aft of wrong can Incver 
gain any rightj. but if fuch diffclfcc die 
fcifed, then the hdr has the right of'^of- 
feffion } and having then both the ir^ght 
of poffeffion and of propriety, he is feijfcd 
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in his ancient right for the reafons' above- 
mentioned. 
Ml. 659. If a man enfeoff an infant or fen^e co- 

vert, that has right of propriety, for life, 
for years, or on condition, they are re- 
mitted to their ancient right, and all fuch 
conditions vanilh. For to a feme covert 
or infant no folly or laches can be impu- 
ted, nor can their afts turn to their pre- 
judice ; fo that when they have acquired 
the right of poffcffion, they are reftored 
to their ancient right of propriety; and 
being not capable of contraSing, the 
terms and conditions of the feoffment do 
not bind* them. But if they v^ere of ftilf 
age, or difcovert, then they leave all the 
right of pofTeffion in the feoffor, that is 
, not transferred to them by the contract, 
and mufl bold the right in the manner 
transferred to them. For fince they have 
no right of poffefJion but from their bar- 
gain, 'tis fit that they Ihoold hold accord- 
ing to fuch their contraft; but in the 
other cafe, 'twas the folly of fuch parties 
to transfer the right of poflcffion to fuch 
infants as were the proprietors, to hinder 
them from their actions. And this the 
turn of the chapter. 
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WArranty, according loSpelman^ is 
derived from the Saxon word 
fFary as the French word Guarranty is 
derived from the word Guer^ of the fame.^- J^»y«»'3$ 
. iignification ; which plainly imports an^ 
undertaking to defend, and properly by 
arms, as in a writ of righ-t they anciently 
defended them. For the warranty was 
an exprefs undertaking to do 'the fame 
thing, as the feudal lords ufed to do to 
th^ir tenants, and under the fame penaUStw. 414: 

ties» And ib this exprefs contrail: was to 
be of the iame import, and to amount to 
a feudal contra<3: ; and for this the parties 
received a recompence, and that was ge- 
nerally in other lands by way of exchange, 
which defcended to their heirs* 

Thefe warranties were introduced by 
the liberties of alienations that happened, 
according to Spflman^ about the time of 
Hen. 3. when th^, Saxon liberty of alie.- 
nation was revived; for then they ufed to 
.alien. to hold of themfclves ; and then they 
.annexed a warranty, and thereby Were 
called in to dereign |he warranty of fuch 
feudal lords, in whofe homage they were, 
and ^id not permit them to ali^n. 

K 3 AlfQ 
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Alfo fuch exprefs warranties were ukd 
to be given when the Ipr^s aliened their 
feign or y ;- for where the cAA lord was 
bound by his old feudal contrafi to war- 
rant, this did not e^^jtend |o zn ai%n0e, 
without it h^d appeared to have run in 
that n^anner in the old deed, which was 
pftpn wprn out and loft, fo th^t the feu- 
dal tenure did totally fubiift in prefoip^- 
tjon ; and therefore the tenants would ndt 
attorn to dcftroy the warranty on which 
their homage anceftrel was founded, with- 
out a new exprefs warranty froin their 
new lord. 
*' ^ After the Stat; of ^ia em^twes^ they 

ufed to continue this way of conveiyance 
L. Rayn^. by Warranty, 'till they came up to the ok| 
3^^' tenants that held by the homage anceftrel ; 

fo that warranty became frequent in all 
conveyancing. And they were contracts 
that bad all the import and effect of a 
feudal coBtraiSt, which were andently 
made between the lord and tenant for 
their mutual defence^ Eor, Jirft^ ihty 
rebutted Aich warrantor and his heirs 
from claiming any right in the * land ; 
and as in the homage anceftrel the rule 
was bomagium repeUtt pertjuijitum^ fo the 
jpxprcfs warranty repelled the anceftor 
from claiming, and not only him, btrt 
the heir, thou^ the right Wiere not in the 

^nceftor* 
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anceftor« And as in homage anceftrel, 
where the heir received honxage, he could 
never fet up a title to the laud itfelf ; Co 
here in the exprcfs warranty, the heir 
was. prefun^ied to receive a rccom pence, 
and . therefore was barred if he did not 
claiai during the life of his anceftor ; and 
this was the more reafonable, becaufe 
fuch recooipcnccs were anciently in lands, 
which did of right defcend to the heir ; 
and if the anceflor did alien ihem, the 
heir muft claim his own during the life of 
the anceftor; otherwife he. could never 
claim it, in as much as this was the whole 
time of limitation for the heir to chal- 
lenge his own in this cafe. And if he ilip*d 
that time, he was jbarred:for ever, in as 
much as there might be fecret conveyances 
to alien the recoimpence for the benefit of 
th? heir^ which might turn to' the preja* 
dice of the purcha&r. 

But tho' the warranty barred the right 
of entry or tight of ai^ion in the heir, 
yet it did not bar a title of entry for a 
condition broken, mortmain, forfeiture, 
efcheat, or the like,. For the feudal 
contrail only barred all the right to the 
lands themfeljves, in the lords themfelves, 
93 is iaid in. the homage anceflcel ; but it 
did not.hjjr his tide of entry for condi- 
tioQ broken, forfeitures^ efcheats of fuch ' 
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tenants, or the like. And the exprcft 
)varranty could go no farther than the 
Warranty implied in the fepdal contrad, 
(ince it came in the place of it. If the 
warranty attaches ip the hejr that has 
right, during the continuance of the eftate 
warranted, he is for ever barred to claim 
it, not only againft the warrantee hira- 
felf, his heirs and affigns, but againft a 
fiifleifor, abator and intrudor, recoveror, 
fejluy que u/e, lord of the villain, lord 
by efcheat, or any other pcrfon cdming-in 
in the Pojiif bccaufe the heir is prefumed 
to have received a recompence, and therc- 
.fore cannot have the land it felf, no more 
than when hp has received homage from 
an heir that holds by homage anceftrel, 
can he claim the land it felf. But if the 
warrantee's eftate be recovered by elder 
'ntle, then this heir mgy recover againft 
fuch rqcoyeror^ though the warranty were 
attached in fdch heir; art exatnple of 
which fee feif.rj^i. bdcaufe the recom- 
pence defCended to the heir ftands prccar 
rious from tjKe' time that the recovery 
was had ; for the warrantee, \( he purfued 
his, writ of ijoarrantia chart ^:^' might re- 
cover the lands defcended to. the heir, 
and therefore the heir* is at liberty to 
puffue his atftioh againft threrccovcror, 
|ut if the effete- of the warrantee be dd- 

fcatedj 
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feated by any perfon that comes-in in the 
'Po/ly before fuch warranty attaches in the 
heir, there the heir may enter upon fuch 
perfon in the Pojl ; as if the lord by ef- 
^ieat,,or the lord of the villain enters 
before the dcfcent of the warranty, there 
the heir may enter on fuch lords; for 
when thc'cftate warranted is taken away, 
before the recompcnce defcends on the 
heir, the heir has title, becaufe when the 
pftafe warranted is deftroyed, the ancef- 
tpr is not obliged to continue the recom- 
pcnce to defcend td the heir, but he may 
alien it ; therefore it is not neceflkry to be 
prefumed, that any recompence defcends 
io his heir^ or corifcquently that the heit 
fhould be barred in this cafe, no niorc 
than a lord is barred from entring bri'a 
diffeifor of his tenant before he has ae- 
cepted the honnage from him, which is tlifc 
recompence for the land it felf. Btitif 
the fame eftate continue, to which thte 
"Warranty was annexed, though in other 
iandsy yet the heir is barrdl ; as ^ k 
'man makes a warranty to ^. and hfe 
heirs, and he aliens to fl. and then tKt 
warrihtot Hk^^ the heir is barred from 
entring on j6. becaufe the fame eftate con- 
tinues,* tlidugh in other hands^ to which 
the warrarity was fifft annex -d; and thertf- 
(ore it is prcfumcd in juftiee that the war- 

rantpi 



cantor left a recompence to dcfcead to the 
heir ; for B. may hav« a warranty, and 
vouch A. who may vcw^b the warrantor 
and his heirs to recompence« So cejluy 
que yfe feeins t9 continue the €|late of 
the feoffees, and. the warranty transferred 
by the ftatote, and therefore a recom-- 
pence is prefunaed to deicrad to the heir 
to anfw^r it* 

The fecond operation of the warranty 
3vas^ by way of voucher $ for, as in the 
feudal contract the tenant vouched the 
feudal lord to defend his poiTedion ; fo in 
tbq exprcfs warranty^ the purchafer vouch- 
^ed his warrantor, who took the defence 
x)f tbeeftate upon him^ and as no nun 
4)0u^ vouch the )ard but the |enapr, fo no 
nvih could vpuch ihe warrantor but he that 
ttfoqght liimfelf within (he iivprds of the 
xantrad:^ bec^Mxfe there was 99 contrail to 
defend the pofTeilion to any body elfe. 
Bvt as the lord, by acceptanps. of hoo^agp 
from the difleifof , was barred from clainor 
ing the lands; fo the warrantor, having 
received a recpmpence, was rebutted from 
j^^iming the la^ itfelf. 

The third is^ by writ jof warrantia 
xffarta^ which alfo could pn)y be broi^ht 
\>y the party to fuch coqt^aA; for the te- 
jmqC by hpmagp anceftrel 9^ight have had 
im nwra^ia ^kart^e againft his. lord, 

to 



to fobjed the lands of 4iis lord to anfwer ^ 
the feudal contradl. And ^ben die 
affife was inv^{^ed, in which a man 
€oi>ld not vouch > and when alio by ff^e/l. 
I. c. 40. a man could not vouch out of 
the degrees, unlefs^ in both cafes the party 
was prefent; wJe BdotA 278. then this 
writ came more into ufe; and upon fuch 
adioDS, where they could not vouch and 
have procefs ad warrantizandumy they 
requefted a plea, and the fame was done 
^ the cafe of exprefs warranty. But It 
is to be noted, that in cafe the, warrantee 
is impleaded, he muft requeft a plea; 
and when he has fo done, he may bring 
his wgrrantia ebarta^ and recover^ at any 
tioae till extfcutibh dually »ecuted. But 
if he be turned out of po&Sion, then 
he can have no warrants a chart a i for 
the vrarranty m the feudal eontrad i$ to 
the tenant, and in refemblance thereof, 
tibe exprefe warranty is only to the tenant 
of the hind. Hiaie's-Fitx. i^^. 

The words that create a warranty 
were firft anciently the rcfervation of 
homage, for the reafon« given in hd- 
mage anceftrel, as platnTy appears by the 
ftatufe of Bigamisl Videzy.^y 276. Sc- 
eiyidlljr, the word Dedi^ to hold of the 
dbiror ^nd his heirs ; for when fuch te- 
nure was eredted by the faid words, it 
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,was fuppofed that the fervices referved 
were a perpetval recompence for fuch te- 
/nare, and therefore fuch warranty was 
perpetual. Thirdly, Dediy to hold of the 
lord of the- fee, was fettlecj by the ftatute 
^of Bigamis^ c. 6. to contain a warranty, 
during the life of fuch donor ^ becaufe the 
lord ought avow upon his old tenant that 
w^S; already in his homage, during life; 
^nd therefore agaiaft the tortious entries 
^nd. diftrefles of the lord, it wis neceflary 
that he fhould be* proteded ; and it was 
<alfq thought then a point of honour that 
no man (hould fee his own gifts invali- 
dated without entring into the defence of 
ithcm ; and anciently perhaps being taken 
into the lord's homage . created warranty. 
jFourthly, By the word warraniizo^ which 
contains as exprefs a warranty, as if there 

^liad t>Qen an hopoiage referved to the war- 
Ld. Rzyvfk. Tan|tor> f^0. 733. Warranties at common 
*^* law are of two forts ; firft, thofe com- 

mencing ;by. diffeifia or wrongs and Se- 
condly,, binding v^arrantics. The firft are 
where the* anceftor that makes the war- 

.ran ty J is partner to the wrong, and fuch 
iWarr^nties are not obliging $ becaufe it 
cannot be prefumed that one who is fo 
unjqftias to do wropg, will be fo juft as 

. to leaye a recompence to his h^ir j whlre- 
fore\Aich contra£):s.^{'c wholly rejected as 

coUufive, 



collufive, and founded on no confidera-^. 
tion. AH other warranties were binding Sed. 698, 9; 
at common laws for a recompencc -was 7<'^» «» *• 
prefumcd to be given, which was then ei- 
ther in land, by way of exchange, or in 
money, which was turned into land, and 
defcended to the heir; and therefore the 
tinpie of limitation for the heir to claim 
was during the life of the anceftor; other;- 
wife the cftate of the purchafer, which 
fubfifted on the warranty of the aficeftor, 
ihould never be defeated by fuch heir that # 

ought to defend it ; and if fuch warran- 
ties were not binding, there might have 
been many fccret conveyances for the be- 
nefit of the heir, to defraud the purchafer. 
And in that age, when the building up 
of families, and eftabli(hing them in feats 
and tenures was the whole bufinefs of the 
times, they prefumed that no man would 
deftroy his heir's right for his own prefent 
advantage. As to theie binding warran- 
ties, there are fome altered by the ftatute : 
The firft ftatute is that of Glocefi. c. 3. 
which fays, that tenant by the curtcfy 
(hall not, by his deed with warranty, bar 
the heir of the land defcended to the mo^ 
ther, further than afTets defcend from 
fuch father; for the eftate being created 
by the law only for life, it was fit to pre- 
vent fuch father from grafping the fee. 

If 



If aflets defcend from the father, by the 
exprefs meaning of the adt, the purchafer 
(hall retain fo much of the land of the 
mother. But if lands afterwards defcend, 
focb purchafer mufi plead the \;farranty^ 
and may \ids^2i fcire facias for fo much 
of the £ime iand^ as amts flisill afterwards 
deicend^ in lieu thereof. 

The next ftatute was that of Wejim. a. 
J^e donis^ which took from tenant in tail 
the power of alienation. Now thic firft 
formed the diftindion between the lineal 
warranty and collateral; for before that 
ftatute all warranties were binding to tbs 
heirs at law, as well where a man had 
title to the lands, as where he had noti 
for after fuch warranty and acquiefcence^ 
^ recompence was prefqmed to defeend^ 
inftead of the land itfelf. 

But the ftatute De ddnis only barred 
the alienation of tenant in tail ; therefoip 
the lineal warranty was within the ftatute^ 
but the collateml warranty was left as it 
was by the common kw) but the diffi-^ 
culty is to obferve how the diftindtion 
arofe between th? lineal and collateral 
warranty; and for this we muft go back 
to the confiderations already mentioned^ 
touching the alienations/ Firft, Origin 
naily the perfon aliening confulted his 
lord, and a iSlne for alienation wfls paid^ 
3 and 
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and the alienee was received into the ho^ 
magfe, and confequeritly into the warranty 
bf the lord of the fee. Secondly, To^ 
wards the latter end of the barons wans 
tenants began to alien to hold of thenii- 
ielves, to fave the fine, and then they 
made exprefs warranties in fuch convey*- 
ances, to bring the feoffor into the de«- 
fence of the knd, who brought in the 
lord of the fee ; and this was confirmed * 
by Magna Cbarta^ fo there was enoagh 
to anfwer the lord's diflrefles j but fome^ 
tinties they then aliened to hold of the 
diief lord, and then the lord might have, 
taken the feoffor that was in his homage, 
for his tenant daring life ; but afterwards 
could not avow upon his heir that never 
was in his homage at' all; and therefore 
was obliged to take the alienee after the 
death of the alienor. But, before they 
were taken into fuch lord's homage and 
warmnty, they ufed u> agree for the fiine; 
and therdfore in fiich cafes the warranty 
by Dedi was during the life of the war-. 
' rantor. Thirdly, To quiet diflfeifins, that 
were ufiially veryirequent in tfaofe unlet- 
tied tiofid, between neighbouring feuda^ 
ties (and from thence called deadly fwds) 
it was ufiial for fuch difleifors to purchafe 
twatramies from fome anceftor of the fii- 
inily ; and this gave a right to fuch dif-- 
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feifor ; for it might be eafier to compotind 
with the ahccftor j than with the party to 
whom the wrbng was adlually done j and 
then to quiet mfens poffcfiions fuch war*- 
ranty bounds if the owner acquifcfced un- 
der bis expeflacions from fuch relation^. 
Fourthly, The next ftep was on the ffeiA. 
tute of ^ia emptores, when they aliened 
to hold of the chief lord, and the lord 
being then compellable to receive fuch 
perfons into his homage, was not obliged 
to warranty. Upon the firft three points 
the law had (lood at the making the fta«- 
tute De donis^ which was only a general 
appointment that the will of the donor 
fhould be obferved ; fo that the tenant ih 
tail (hoirld not alien to the difinheritance 
of the iflue, and of htm in reverfion. 
But it was left to the king's pourts to 
mould fuch eflates, and to make. rales 
and orders to prevent fuch alienations, 
and none were more necefiary than to re^ 
ftrain thefe warranties. The firft order 
or rule that was taken in this cafe was, 
that the warranty of tenant in taily or of 
any perfon in title under the tail, fliould 
be no bar, unlefs affets defcended. This 
was made according to the platform of. 
the ftatute of Glocejier-, for they thought 
it was equal to make the fame rule as to 
tenant in tail, as they had made inpat^ 
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H|tm$nt for fiemot by ll» curtefy, Wx. 
Tbat che warranty (hould be no bar, un- 
kff (he warrantor kfc an equivalent eftate 
to de&rad ; but if no afleta defeended ia 
ih^ cafe of tenant in tail, they might 
bavc a fcire facias for the aflets, and not 
Ipc the land intailed. But in the cafe of 
tmaot by the curtefy the fcire facias waa 
for the land, on the part of the mother, 
whkb WM the very land aliened, and not 
fin: thft a0cts defeended ; and the reafon 
of the ditferenoe was, becaufe if the fcire 
facias bad been for the land in tailed, then 
if the a0eta. had been aliened, the ifliie ia 
the M9ct defeent might have coiDe agaia 
witb bk fermedon, i Ikfi. 366. and not 
only teiiasl ii» tail hknrelf, but all othev 
perfom lineal in that title were debarred 
horn fea^ng fucb warranties ; for the 
ei^tQ^t^il waa defigned by the aA to con- 
tinue tq all generations s and if they had 
permitjtsd the next heir, though he was not 
m po0effion of the tail» to have barred it 
by hifi warranty, then might the father 
and fon by their warranty have barred the 
tail, and deftroycd the perpetuity the fta- 
tate defigned. The fecond order was, that 
the collateral warranty was not within the 
^tute; for the ftatute only appointed that 
the will of the donor iliould be obferved, 
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that the tenant in tail (hould not alien, to 
difinherit his ifTue, which they extended 
to all lineals, for the reafon aforefaid; for 
W. Raymond otherwife the will of the donor could not 
be obferved. But they could not in any 
manner of reafon extend it to collaterals 
that were not to take by the gift, and 
therefore could dot be forbidden to bar 
by their warranty. Again, It -would be 
very hard to appeafe the feuds and diflei* 
fins touching eilates-tail, if the anceflor 
Could not bar it by collateral warranty, 
which of old commonlv ended fuch con- 
tentions. Nor coiild there bc^ any ex- 
chat^ges by iany anceftdrs of the family, 
, in order to better the eftates of the iflue, 
tf fuch collateral warranty were not a 
bar. And they did not in this cafe ob- 
lige the tenant ta ihew aiTets ; for aflets 
were prcfumed, as • it was before, if the 
whole matter was tranfaded during the 
life of tenant in tail ; and he did not 
enter to difannul it ; therefore according 
to the text, /e£f. 708. if the tenant in 
tail difcontinue the tail, and die, leaving 
three fons, and the middle fon releafes 
with warranty to the difcontinuee, this 
is a collateral warranty to the eldefl: fon, 
and lineal to the youngeil, caufa qua 
fupra. , 

If 
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. If land i3e given to a man, and the 
heirs male of his body, and for default 
of foch iflue, to the heirs female/ and 
hath iflbe a fon and a daughter, the fon 
may bar the daughter by his warranty, 
fe^. Jig. becaufe the fon is not lineal in 
the tail, quoad Xht females. And the rule 
of the court only extends to lineals bar- 
ring their fubfequent heirs; and they made 
no rule in relation to collaterals, but they 
were left as they were at common law ; 
for they thought that the alienations were 
fufficiently prevented, if all perfons that 
came in of the fame tail were prohibited 
from barring their iflues, or joining in 
any warranty to defeat fuch tail; but* as 
to thofe that were not feifed by force of 
that intail, 'there was no reafon to nul- 
lify their warranties to maintain the will 
of the donor, iince they had no intereft 
in fuch gifts, and therefore were not obli- 
ged by the words thereof to maintain it ; 
and therefore the fon, that had no intereft 
in the intails quoad the female^, might bar 
it by his warranty^ 

Now in the homage anceftrel the lord 
was obliged to defend his tenant, and find 
him a champion, if he were impleaded ; 
for if it had not been fo ordained/ all 
thofe tenures would have been precarious, 

L 2 becaufe 



^ecaqfe tl^e tenant having no fbudaiies, 
could not himfelf have defended it. So 
in the expreis warranty, in refpeft of the 
recQmpeqce given, the virarrantor and his 
heir$ are obliged to defend the land, and 
to ^nd a champion vfrhere the t^i^ was 
by haUaiK 

It i$ alfo to be noted, that if an infant 
be di^^ifed, anc) the anceftor of the in<* 
&nt releafea to fpch difleifor with war<^ 
ranty, and dies during the nonage of the 
infant, this is no bar ; but if fiich ance^ 
ftor releafes during |he nonage, and after 
the Infant connes of fuU s^, and then 
fttch warf anty defcends, , th^pcr is the in- 
ij^t barred;* becanfe where the infant |uui 
the right of pofTeffioo, no laches can be 
injppted to him, nor is he a competent 
jiu^« of what is a fufficient recompenoe ; 
and there^^re his acqolelceQce cannot be 
cQs^krued to his prejudice ; and thecefore 
be fitsght not to be barred, if he doth 
PQt enter during his minority. But if 
QOiy a rigtjitt of aAkm defcend to the in-* 
fant, then he is barred by the collateral 
ivarjranty of his aneeftor, though it de- 
fcend9 during bis infancy, becauie then 
the. infant has only a right of propriety ; 
and iKicb rights are recovered in real droi** 
^iira) a^iop^, where battail is joined, and 



I 
I 



tlicn the jparol muft demur till the infant 
comes of full age, becaufe the ihfknt can- 
not fight himfelf, as the method was an« 
citntly among thofe barbarous nations. 
Nor can he appoint a champion daring 
his nonage; and when he comes of fun 
age, he muft be barred, becaufe he ought 
to defend the lands to the tenant, and to 
procure him a champion; and therefore 
to fuch rights of propriety the warranty 
is a bar, though it defcend during his in- 
&ncy. Se&.jib. Co. Lit. ^^o. If an 
ancdftor devife lands devifeable with war- 
ranty, as in fe£f.y 24-* ^"^^ warranty doth 
not bind, becaufe the eftate begins after 
the death of the anceftor, and confe- 
quently there can be no laches in the heir» 
unce the warranty did not commence till 
after the deceafe of the anceftor ; and 
therefore there is nothing to be prefumed 
firom fuch acquiefcence. 

Secondly, There can be no recompence 
given by the anceftor, fince the eftate be- 
gins after his deceafe. Thirdly, There 
are no parties to fuch coptrad; for the 
anceftor is not in being at the time when 
fuch contra^ has force, and the heir is 
not party thereunto. But if a man war- 
rants the land in fee, and takes back an 
* eftate for life, as in fe^. 744. this doth 
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not deftroy the warranty, becaufe here a 
rcconipence is prcfumed to be given for 
the whole fee; and there was laches: in 
the heir for not claiming it during the life 
of the anceftor, and there was a party to 
fuch warranty, at the time the eontraft 
had its Ijeing. The warranty, like all 
other contrads, may be releafed and dif* 
charged ; and if the warrantor be attaint- 
ed, fo that he can have no heirs, no man 
can be barred by force of fuch warranty 5 
becaufe in thefe cafes there can be no re- 
compence prefumed to defcend to the heir. 
'Videfea.j^S^ 6, 7, 8. 
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.'^ I " H E old authprs, that have bcft cx-r 
A plained our Englijh law, tell us, 
that there is a mutual bond between lord 
and tenant. Tanta and talis connexio 
inter Dominum & tenentem quod tantum 
debet Dofnwus tenenti^ quantum tenent 
Domi^Oy prater folam reverentiam. So 
that as the tenant was bound to defend 
the lorxi, fo alfo the lord in his turn was 
bound to defend his tenant. And an- 
ciently, when their way of trial was by 
battail, fuch a, connexion was abfolutely 
neceiTarys becaufe if the lord was ica- 
pleaded, it 'was necefTary he (hould have 
champions in the trial by battail, to make 
out his right; and therefore the tenants 
were the lord*s champions, who were 
obliged to be freemen; for the ancient 
form was, that they fliould defend fer 
corpus liberi bominis. ^ Now when the 
tenant was impleaded, who did not thus 
retain champions, he ufed to vouch his 
lord to defend him by his other freemerr. 
Now this warranty, in the ancient tenures, 
had three cfFcfts, Fir ft. To rebut the 
lord and his heirs, from claiming any right 
to the land; for the' homage in thole 
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times was thought kn equivalent to th« 
land itfelf; becaufe the lord bad fach an 
addition of ftrength and honour from the* 
fervice of bis tenant, that it was more to 
their reputation and defence, than the h^,^ 
vtng the 'podeflion xtfelf s and therefore 
the ancient maxim was quad bsmagiuffi 
TTpellit perquifitum. So that if the elder 
brother had. enfeoffed the fecond, refer- 
Ving homage, and had received homage; 
and then the fecond brother had ^ed 
without ifTue, it (hould have defcended 
to the youngcft; for nemo poteft efft tenfnti 
& Dominus^ & bcmagkim repi^llit permit 
Jitum. And the law feemed to incline 
that the lords, upon no pretence of right; 
might dnter upon their tenants, and ufib 
the great power they then had to tbtir 
oppref&on. So that if the lord had ad 
cepted rent from the diffdfor, he could 
not afterwards enter for an efcheat, tho* 
the difTeifee died without heirs* dut if k 
difleifor comes in above fuch tenancy, and 
without fuch acknowledgment to th6 
lord ; then it feems the lord, if be bath 
right, may enter, and is not repelled by 
bis own homage from afferting fuch right ; 
but though the lord's accepting homagfe 
from the diffeifor barred him from any 
right to the land, yet it did not bar bi^ 
title of entry for a condition broken or 

forfeitu/e. 



fiN^iture^ w ftb the dTcbttat of fiich dif^ 
feilbr; for he took it nndtt the fatnefra^ 
dai cbiiditbfafc « the diflUfo had it, of 
^hkb iee inote in title frstrmtty, ao4 
title Rgkafii^ that c»oie b)^ way of ek^ 
tinguifiMbetif. Seeondly, Aa the feudal 
coDtrad repelled the lord fr oiki claiming ; 
fo in Ci^ atiy ftraoger ckiiaed, the lord 
«raa. vouched; and if he did oat defend 
t|ie tenant^ he recovered in retempcncfc 
againft him; and thia was, that the tenant 
in the iM^s bdmage might haVe a quiet 
pc^effion-, and the lord might not abet 
any third perfon to overthrow hia title, 
and therefore the championt of the mamH- 
were brought in to defend the iStte of the 
tenant in queftibn. Thirdly, By writ <tf 
^uMtrmaia ebarNe^ and diis the tenant bf 
homage ancdflrel had, aa Weliai thd der^ 
fon that bad an ei|>refa warrailty* Ftritk 
Nat. Brev. 13:4. for the feudal charter 
was the foundation of Aich writ, and 
therefore the Writ runs ttnde cb»tam hd^ 
iff at this day; and upon fuch Wtit h^ 
may give the homage anceftrel in evidence ; 
for the prefcription fupplics the place of a 
charter loft and worn out by age. And 
ncte^ that in tbefe anions of warrantia 
ebarta^ and by voucher, he (hall recover 
in recompenoe any land that the lord had ; 
liot otherwifc it is an exprcfs warranty ; 

for 
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for there he (hall only recover the land 
defcended ; and the re^fon of the difEbr-^ 
ence is, becaulerN^hen the dd feudal con* 
trads grew to be immemorial^ they could 
notdiftinguifli which lands defcended from 
the anceftor th^t made ' the grant ; and 
therefore all lands were liable to fuch feu-r 
dal contra£t, left the tenant fhould be 
oufted of his defence. This fort of tenure 
has been totally deftroyed by the free liber<^ 
ty of alienation ; for before the ftatute of 
^ia emptores, the lord ufed to licenfe an 
alienation^ and they then feemed to fuc- 
ceed into the fame hoopage, and to have 
had the fame defence from the lord ; but 
when the ftatute of ■ - came that 
gavp tenants a free power of alienation^ 
the tenant ufed to alien with exprefs warr 
ranty^ and fo they ufed to dereign the 
lord's warranty ^ and when the lord alien- 
ed, they ufed to have an exprefs warranty 
from their new lord ; other wife they 
would not attorn ; and if they did, it 
was reputed their own folly. 
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Cuftoma[ry and * Copyhold 

TE N U R E S 



4 Co. 2i.a. 

1. 



f T^HO* a copyholder has but an4«^««- 
X cftate at will, yet it is in this * ^^ 
diflbrent from other eftates at will ; that 
it doth not determine upon the copy- 
holder's death, but defcends to his heir^ 

if 



* Tenants by the verge/ ^re but copyholders ; 
and have no other evidence but by copy of court 
roll. But they are fo called, becaufe.when they 
furrender, they deliver a little rod into the^ward's 
hand, who (hall deliver the fame rod to him that 
takes the land in the name of feifin. tt may be any 
other thing as well as a rod, according to the cufiomj 
as a fmgle penny, a glove, ^c. 

Copy tenants, copyholders, or tenants /i^ copy-— <- 
iP ancient temps fuer^ appeUes tenants en villenage "^ et 
eeo appiert per^M aunciennes tenures^ f^c, F. N« B. 
12. c. Bro».tit..yillenage63. 

Tenants 
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if it be any eftate of inheritance. The 
rcaiOQ or tots Kcns to bc^ t)ecaitie Dpon 
copyhold eftatcs villain tenures were afual- 
ly re&rvedy and tfaefe * eftatis were given 
id^Riymoaito villabs; therefore no other eilates 
f^N.B.is.c coul^ he granted fo themi hut at will ; for 
otherwife they bad bsen enfranchised, as 
it feems. But to prevent the frequent 
- ending of thefe eftates, they gp:anted them 
in fee, but yet at the will of the lord ; 
and according to my lord Chke^ notwieh- 
ftanding fu^ gi^ant, they weri enti/dy 
at the will of the lord, who oufted them 
when he pkaied, without any reafod; 
which being a vefy great inconvenience, 
it feems it was aherol by ibme poiitive 
law (though that does not appear) whidi 
prefervcd their eftates to theoci, doing their 
fervices, but yet left them as it found them, 
to have efbtes only at wilL * 



Tenants at wOI, fiy cbpfct 6cnft tM, beiri|; in 
tnidi AmAm at the b^mnii^, but having obtamtsl 
freeddm 6f thetr perfons, and pitwi a ci^om by 
ule 6f bocupjring their lands, tbey are now called 
topyhMtts, and and lb privikged^ that the lord can 
not put them out, uid adl fhi^gh cuftom. Baetrfs 

f The copyholder may jufttfy againft his lord, 
but fo cannot a tenant at will ; zrA he iOiall have the 
aid of his lord in an a£Hon of trel^fs. x Led. 4. 
' ' * Copyhold knds are parcel of th^ manor itfdf, 
and not held of^ the mahor. x Li. Raym. 44. 
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A Gppybplder cannot transfer his eftate4Co.st.a. 
but by furrender; the reafon is^ ^ becaufe 
he h^ only an eftate at will, *f which is 
determined when he takes upon him to 
grant it over; | for that is a plain declar 
ration of his intent, || that he defigns to 
hold the land no longer; fo that he muft i loft. 57. a« 
forrender to the lord, and then he may 
grant another eftate at will, which now 
the lord is compellable to do to him to 
whofe oie the forrender is made. Becaufe 
the copyholder now has that fettled in-- 
tereft and eftate in the land, that his heirs 
(hall inherit the land, whether the lord 
be willing or not; and {o a copyholder 
hath power over his eftate, and not the 
lord; therefore 21 Ed. 4. Brian laid, t lafi- 60. k 
that if the lord enter upon his copyholder^ 
he might have trefpafs. So far is it now 
froip being a determination of the copy- 
holder's eftate. 



^ And another reafen of a lurrender is, that the 
lord fllQuld not he a ftianger to his tenant. 

f V z furxender be ddPeAive, a court of equity 
will relieve. Mich. lo Geo. 1725. , Cb. Rip. 75. 
Ch. Cafes 254. I Firn. 69. 

X The lord is not compellable to make a furren* 
4:Cir. Moor X088. Lcrd Gre/s cafe. 

I In what cafes copyhold eftates may be trans* 
ferred without furrender. Hetlj 150* Winch 3. 

Copyhold eftates are within all the ftatutes of 
Banknxpt. Cro. Car. 550, 569. t JM. 24. 

A 
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4O0. 2i.b. A copyholder in fee may furrcnder, 
referving rent, with a condition of re- 
entry for non-payment, and he may re- 
enter for non-payment; for having a fee- 
fimple according to the cuftom of the 
manor, he may referve what profits he 
pleafes out of it, by the fame reafon as 
he may difpofe of it as he pleafes. And 
fince by cuftom an eftate at will is de- 
fcendahle, the defcent is ordered and go- 
verned by the rules of the common law. 
Crook Eliz. For thofe reafons that govern the defcents 
id! Raymond ^^ common law, are drawn from the na- 
630. tqre of defcent and difpofition of eftates 

B>- « »45- after the owner's death; and are grounded 
upon thoie reafons that feem to warrant 
fuch a difpofition of the eftate, and arc 
not taken from the nature of the land or 
thing that is difpofed of, and therefore 
may as well,, and with as good reafon, be 
applied to the difpofition of copyhold as. 
freehold eftates; fince it is not the Jiaturc 
of the thing difpofed of, that is to rule 
or govern either in one cafe or in the- 
other. And therefore, where a copy- 
holder by licence made a leafe for years, 
and the leffee entered, and the kflbr died, 
4 Co. 23, 3. having iflbe a fon and a daughter by one 

The like cafe , ^ • , ^ . ,, ,, -^ " f 

ofa guardian. ^^^^^^>^"^ a fon by another, then the 
Dier292. a. eldeft fon dies : Adjudged, that the daugh- 
Cro.Car.41 1, jgj. ^£ ^^ whole blood (hall inherit; be- 

caufe 



caiife the pofleilion of the lellee for years 
was the poiTeflion of the elder brother, 
who may have poifefliOD before admit- 4 ^' >>• 
tance; for in that cafe he was not admit- 
ted ; for if it be reafonable in fuch cafe at 
common law to keep the inheritance out 
of the half blood, fo it is in copyhold 
eftates. But if the brother do not get 
pofleffion, the fifter cannot inherit; for 
then he hath only a right to the lands as 
reprefentative of his father, which right 
£he is not capable of having, becaufe (he 
is not reprefentative of the father. But 
when he has gotten poileifion, he hath 
then an eftate in the lands defcendable to 
him and his theirs, and the fifler is his 
heir ; and though he has the lands as re- 
prefentative of his father, yet he hath 
them to him and his own reprefentatives. 
But when he never got poiieffion, he 
never executed the power he had of taking 
the lands to him and his reprefentative ; -^ * ^^^ 
fo that this power devolves upon the 
younger fon as reprefentative of his father ; 
for the law gives the eftate to him and his 
reprefentative, who is reprefentative of 
the dead perfon. Now wnen he that is 
reprefentative to the dead perfon, doth 
not get adual poffeffion, and fo veft the 
eftate in him and his heirs, he hath no 
power over the ladds, and therefore caa 

make 
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Buke pQ Icftfe or difpofidpn oi tbem by 
feoffcocati b^cau/^ cboqgb b^ hatb t rigbl 
to be ^bfoluti^ 9WQer o£ the lands, yet m 
be not adually fo till entry, bcc^ufe till 
tben in h€t be bath so pojOTc® on ; 9o4 
therefore there is no reafon l^ » ^dwn vi 
|i»w to eremite him a poiTe^on* And fa 
be never having bad the lands to him and 
bis repref^ntative, be moft take that ia 
reprefeqtative tp the dtod perfon, which 
is the younger brother 3 and this alf? m^y 
be a re^fon why be that claims by deicent, 
mu^ make himfelf heir to him that was 
l^ft adually feifed of the freehold. But 
^1^ copyhold land be gpverned by the 
xn](ss of the conamon law, concerning 
defcentq, yet it partakes not qf the n^mre 
9f fnsehQid land in other refpc^Ss. * Foi 
it i§ qot a0ets in the heirs bands, neither 
ihall a woinan be endowed, hufband te-^ 
nant f^r cwtefy^ qnlefe by fpecial cuftooi j 
f* neither iball a defceot toll anentry* 
The reafon Xbema to be, becaufe tho 
eftates of copyholders were at firft onljT 
eftates at will, and at the abfolute difpo- 
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♦ Nor arc they within the ftatwte of Wkfimtnjhr^ 
d)e 2. c. which gives $Ugitu Savifs Reft, 

p. ILydoffs cafe. 

t Nor are they forfeited by outlawry. Lit. Rep. 
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iition of the lord ; arid there hath not 
jSnce been any provilion madd for thofe 
particdiar cafcs^, For my lord Coke fays, 4C0. 22.«. 
that copyholders have Only a fce-fimplc 
fecundum quid ; that though they arc te-^ 
n^nts at will, yet their efktcs (hall defcend 
to their herrs, and not be determined by 
their death; and not be fubjedt to the 
will of the lord, as other eflates at will 
aire (which it feems Was introduced in 
favour of them by fome pofitive law, tho' 
no footfteps of Vt appear now) ; but not 
fimpliciter to have all the collateral quali-* 
tics of eftates in fee-fimple at common 
law, in which refpefts that pofilive law 
i^ems to have left them at large as before. 
- My lord O^i^' fays in his Copyholder, Co. Cop* ii|; 

that if the- leafe for years determine, and 
the elder brother die before entry, that 
the younger brother (hall inherit; for 
when he has onte got pofleffion, which 
he had by the pofleffion of his leflce for 
jrears, theft it ftcms.he has made theeftate 
defcendable to him and his heirs. But 
perhaps it will be faid, that the poiTcffion 
of the leflec for years is only the pof- 
feffi^On in law pf the brother, and not in 
fait^ becaule he can get rto pofleffion j 
and it would be inconvenient to carry the 
eftatc to another famiiy, if the elder brp- 
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il^t die before entry ; bat ^hen thi$ efyitio^ 
for yeafs is en/icd^ tb^a iinp? he m^y gc;( 
a poiTeifiou by entry, 'ds acquired by h^jff^ 
But then on the other band, if by the 
poffcffioa of the 1ef|ce for years, h^ }^. 
an efbte d^fcendable to hip) aqd his h^^r?, 
l\ow copies this fi^t^ tpi bij dpre^ by 
the expiration pf ^e Icjafe for years I 'Ti$. 
UiTged pQ th(& Oliver haiid^ tl|)at pofleiiton. 
W4S but feigii^, a;)d is now gone ; ^ but 
Dyer 291. yet if th? brother were pnfe in pofleffiop,^ 
Moor 371. gj^j jj^gj^ ^^^^ ^iffeifed, it fccnas t^ ftfter, 

ihQuld inherit, though th^ pofleifipfi pf. 
the elder- brother werf g9nje. ^ut . tjhip) 
pofTeffion of the lefTe^ ^-^ s the bi;qthc^X 
po0e{lion only, by fupppfition of J^w, tOf 
help h^m out where he could get no pof- 
ff iiion ; and therefor^ w^cn that efta,te for* 
years is gonip, the law removes the, aj^flr 
apce it gave before, becau^iip now h^mgy. 
gpt poflefliop, gnd fo fets thje tpa^t^r^ b^, 
t^een thf l;^rp^i;$| as it vrould if tl^ei^. 
had beep nq. le^£e for years. Ideo quft^r;^. 
df hQc. . . . 

4 Co. ii.b. ^ The feeir b?fprc adnaj^t^pce ipjuy. i?p^. 
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* 2 Levims^ 107. Blackhrn v. Greavis. Sed, qtufre 
4 Z>^. Ciz/J 216. I )^«^rii 260, i Mad. loa, * 

J20. 

t i/iflr.S96, 2Cnx05. ... . .^ 
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tor ^d taj^e the profits ; for perhaps .thfcrei 
fnaypQt be a court holden in a great while 
ftfterwiards, Sych lacir may furrcnder to 
the tffe of another before admittance, but 
jBOt to prejudice the lord of his fine» 
^^re. Whether the lord in fuch cafe *teo. 1^4. 
muft adfpit befqre the heir has pajdhis 
fine, aiPd if he do, whJ^t remedy there is 
for the fin^. 

The .jdnaittai^ce of tenant for life is the 4 Co, i?, 2|. 
admittance of him in remainder, beqaufe ^^' ^^* 
they make but one eftate s but the lord 3 Co. 7. 
ihall have a fine for the remainder':man's 
Jntoceft, but the reoiainder-man need not 
pay it till after -the death of tenant for 
life, for then he becotnes tenant to the 
lord. Mifh. 8 :fF. 3, in B. R. per Holt. 
The admittance of tenant for life is. the 
adroit Unqe qf him in repainder^ fo as to 
veft the ,eftate, but npt to prejudice the 
lo«-d of his fine j for after the death of 
tenant for life^ he in reiDainder (hall t^e 
admi t ted Pgain . ^are, 

'Tis eoafted by the 31 H. -8. c. 13. tLw.4. 
That jf any abbot, .^c. fliall make any ^^- '^^-^ 
lieafe of .lands, &c. in the which any 
cftate for life then was in being, then 
every fuch leafe to be Void, A copyhoW 
was let for life by copy, and then the re- 
ligi04M ,hQMfe ijritnted A leafe of it to ao- 
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Other for ninety years ; and it came to be 
a queftion, Whether this was a void leafe ? 
And the doubt was, Whether a copyhold 
eftate for life were within the words 6f 
the aft, in which (any eftate or intereft 
for Ufc, Gft:.)j and it was refolved, that 
the leafe was void, and that the copy- 
holder had an eftate or intereft for'lifci 
I Ld. Raym, And in the handling this cafe, feme genc- 
*^^* ral rules were Taid down for the expofition 

• of ilatutes, where they ftiould extend to 
3 Co.' fi copyholci eftates, and where not. When 
Cro, Car. ^ ftatute alters any intereft, tenure, cuftom, 
^ * * fervice of the manor, or doth any thing 

in prejudice, either to the lord or tenant, 
there the general words of an ad of par- 
liament will not extend to cOpyholds ; 
Stra. 253, but when an adt is generally made for 
^^ * the good of the common weal, and no 

prejudice accrues to the lord, Gfr. there 
Copyholders are often bound. And thfs 
teafon, as it feems, was the ground thfe 
judges went upon in the refolutron be- 
Stra* 516. fore; for there was an aft of parliament 
^^66*^*^' made^ for the king's advantage, to pre- 
vent the alienation of thofe lands that 
Were to come into the hands of the 
king ; and it was no prejudice to the 
lord to hinder granting future eftaies, fo 
long as ir permitted the ^rantfng prefcnt 

* * intercfts. 



• *• ■ * 

ijvterefts. * Arid in this cafe was fomc- 
thing touched concerning the great con- 
troverfy of entailing copyhold lands. And 
'cwas held per tot. curiam^ that generally 
copyhold lands could not be entailed ; be- 
caufe if the ftatute of fVeftm. 2. brings 3 Co. e. 
in a new eftate, as an cftatc-tail is, then 
it muft introduce a new tenure, viz. the 
donee to hold of the donor, which comes 
within the rule before of a general ad, 
not binding copyholders in fuch a cafe. 
Another reafon was, tccaufe the words 
of the ftatute de donis are quod voluntas 
donatoris^ &c. fo that what inav be en- 
tailed within that a<fl of parliament, muft 
be given by charter in tail ; and copyholds 
arc not given by charter jn tail, but by 
furrender and admittance. That a fhr^ Cro. Car. 45. 
render and admittance is no alienation by 
deed, fee Lift. fe^. 74. For 'tis there 
faid, an alienation by deed is a forfeiture. 
Again, that copyholds cannot b^ entailed, Cro. €^.45. 



^1 ' 



* About the latter end of the reign of queen Eli^ 
%abethy the quefWon was debated. Whether copy- 
hold Unds could be entailed. Vide Cr. E/iz. 308, 
907. Afoor 753. GodboJt 358, 367. Cr. Car, 

131,411. 2 Roll. jRep. 2^2' Wm. Jones 7f>o. 
'' And intnU and Mdrf/s cafe, it was adjudged, 
that where a copyhold k entailed, it muft be by a 
ipecml cuftom fo to do. Moor 188, 637. i Lev^ 
136. JRaymond 164. Sid. 314. 

M 3 was 
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was alfo rcfolved in the cafe of RowJeti 
ggainft Malfter. In both thefe cafes 'twas 
objcftcd againff entailmg copyholcf lands, 
that it would introduce a perpetuity, be- 
caufe no fine or recovery could be fuffer- 
cd of them ; and fo the owner cannpt dif- 
pofe of thetii. Thus far then went the 
rcfolution of the courts in both cafes j 
that c6pyholds are not generally within 
prp. EI.717, the ftatutc D^ donii. But tlien when 
Toi. 8. '^^^^ obje(3:ed by foroe, that where there 
Moor 358. hath been a cuftom for entailing copy* 
Lit.fpc. 13. i^ojd cftates, there the ftatute De doriisi 
co-operaling with the cuftorn, fhould ex* 
tend to it. Bat the lord chief baron an- 
fwered that ^twas all one, and that nci 
puftom could make the ftatute extend to 
copyholds i becaufe all the eftates at com- 
mon law were fee-fimple, as laitt. lays ; 
and fo there could bs no cuftom to entail 
popyhold lands before the ftatute ; and 
fince therp could not be j becaufe n6 eftat* 
in copyhold i^ grai^ab}€, biU what bath 
been grantable time out pf mind ; and the 
ilatute Di donk i^ withi{> the time of 
pan's meoooiy. But this was not the 
fcfdlution of the court, but only mj 
pro. Car. 44> lof^ chief baron's opinion. Ift ttd cafe 
?• of Bpupden ver. M^ljitry, a copyhokl was 
furi^ndrcd to the ufe of the c^pj^holder'ij 
^ill, who dcyifcd' k to J. m tatl, remaJfir 
' ' dcr 



^cr to H. In tail, &c. J. hath iffnt, artd 
fafrender^ to the. ufe of his wife for 
life} 'twas adjudged, that fince the jury 
fouhd 'twas not the cuftom of the manor 
to have an eflate-tail in a copyhold, that 
y. bad a fee-fimple conditional ; and that 
by his having of iffue, he had performed 
iht condition, and the furrdnder to the 
ufe of hb wife was good. 

One argument aeaiiift copyholds beirig Cw. El. $91. 

.•!.», t r /• ij L » • J 9 Co. IOC. «. 

entaifed Was, that no fine could be levied, ^ ' 
or recovery fuffered, becaufe a warranty* 
ciritidt be annexed to an eftatt at will. 
Tkre's a cafe cited in Pod^ef's cafe, where 
'th faid to be adjudged, that copyholds are 
ridt within the ftatttte De donis; but it doth 
ftot ikji if they be entaildd by cyftom, th^ 
«(fe not Within ih6 ftatute. 

Thet^ is the cafe of Eri/hver. Rivei, do. El. 717. 
Wl*rfc 'fwas adjudged, that without a cii- 
ftona 6opyh6lds can't be Entailed by the 
{htMtfi De ddfiis. Thefe ate all the cafts 
that I can fihd againrt entailing copyhold 
laridiSi ftone of which go fo for as to fay, 
that if there have been an eftate-Hail ^y 
ttffttXft, that 'tih not within the ftatute 
De dbrihi But oiily the opihiori of my lord 
diifef bir6ni Which will bfe but of littfe 
weight When v/t have fecii the precedents ■ 
a^lflft this opmibB, which I fliall now 
examine. And Firft, th^re is Littleton'^ 

M 4 opinioii 
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opinion for the entailing of z copyhold 5 
for he fayg, that tenant by copy of court- 
roll is, as if a man be feifcd of a manor, 

lit. Sea. 73. within which manor there is a cuftom 
which hath been ufed time out of mind ; 
That certain tenants within the fame ma- 
nor have uftd to have lands and tene-^- 
ments, to have and to hold to them and 
their heirs, in fee-fimple or fee-tail ; fo 
that there he fays cxprefly, that eftates- 
tail in copyholds have been time out of 
mind, and therefore muft have been be- 

f[jnft.6o. fore the ftatute. But my lord Coh in his 
comment on Littleton^ in another place 
fays, that an eftate-tail niay be, by the 
opinion of Littleton^ by the cuftom, the 
Aatute co-operating with it; for faith he, 
there can be no eftate-tail in copyholds by 
cuftom only, nor no eftate-rtail by the 
ftatute only, but the ftatute muft co-ope- 
rate with the cuftom. Now the queftion 
will be, How this can be reconciled with 
what Littleton fays? For he fays,. That m 
eftatcrtail in copyholds was time out of 
mind of man ; and then if eftates-tail 
were before the {l;atute, the queftion is out 
of doors, whether a copyhold can be en- 
tailed by forc^ of the ftatqte j for if they 
were entailed at the common law, then 
gs tp them the ftatute is but ip affirmance 
ef thp cpmmqn law. 
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It feems the meaning is this, that Cart. ss. 
eftates*tail were before the flatute, as to 
the manner of limitation by the cuftom 
of fbme manors; as that an eftate was 
granted to a man and the heirs of his 
body begotten, the remainder over to an- 
other; bpt that in other refpeds thefc 
cftates were not eftates-tail before the fta- 
tute, as that the tenant (hould no ways 
alien to debar his iflue, or them in re- 
mainder^ or that if he made any difcon- 
trnaance, they (hould have a formedon in 
defcender or remainder j but thefe things 
were introduced by ftatute upon the eftate^ 
which was the fame jn limitation by the 
common law; and fo the ftatute is faid 
to co-operate to make an eftate-tail ; and 
this obviates the main objedtion againft 
intailing copyholds by the ftatute, viz. 
That every copyhold eftate ought to be 
graatable time out of mind ; and if an 
eftate-^tail were introduced by the ftatute, 
then that eftate was not grantable time 
out of mind ; for if the eftate- tail were, 
before the ftatute, the fame in point of 
limitation of the eftate, as it is now fioce 
the ftatute, then an eftate-tail hath always . 
been grantable time out of mind, though 
fpme other qualities are now annexed to 
.that eftate by a£t of parliament, which : 

were pot fq before^ and which may well 

be 



be iaid to give the flat ute fome fiiare in 
the makmg tbofe cftatcs, fince they are ft> 
very confiderable. And that the qoalitids 
ftiould bd annexed to «this -eftate by iht 
ftatute Dedoriis, is no Ways urtreafonabli?; 
for this aft was ma'de to fcdreft a wrong 
iat cbmmon law, atid -was for the genersll 
convenience and ptofit of the weal pub- 
lick'; and the bringing an cftate-tai! ih 
copyhdld lands within the ftatdte De dtf^ 
nis^ is* ho prejudice to the lord or tenant, 
alters no tenure, eftate or cuftom of the 
^ tmnor, which may any ways prdjudicb 

any body. 

It is no pro6f of a cuftom finfte out 
of mind to intall i copyhold, that iA 
cftat* hath been granted to a man aind tlifc 
heirs of his body, for that may be a fce- 
fimple conditional j but it maft be fhewh 
that a femaindet hath been Hmrted ovfcr 
and enjoyed, or that the iifae have reed- 
vefed after the alienation ti his anceftof. 
Of the like, 

Thdfe that are agaJnft the intailitig eb- 
pyhold knds, fay that the cftate-tail of 
Cdpyhold land mentioned by Littletvrty 
mtift be undcfftood a fec-fimple eondi- 
tidnal at cortimdn law, dr elfe he con- 
jCo,8.b. tfgdrfts himfelf; for he fays inf dndfhet 
lit. fcft.13. pt^^^ that all inheritances at ctWnrftaA 

law were fee*-fimj4e j^ but it fccitts that 

may 



may be welt enough uriderftood of free- 
hold eftates ; for one toay hy a general 
f ule for all! Uiids, meaning freehold laiids, 
which will hof cxtcn4 to copyhold lands. 

As that'diftinfflibn about intailing copy- Cro* EI. 907. 
bold lands is taken by oiV Lofd GJie, arid fi' ST' r 

r n * . \pi ; • w. . a Manferi cafe. 

10 of great authority, yet it is not a fin- 2Cro.EI.717. 
gle authority, but the lame diftindion is M<»' »73» 
taken and allowed in many o^bcr cafes. ^^'£1 
And firft there is the cafe of Gurfey ver. 149. 
Sander/on^ where it is doubted whethef a p^"**"' '75* 
copyhold niay be intaiJed, no cuftom be- 1 sid. a6«, 
ing found one way or the other j by 3H- 
which it feems plain, that if there had ^®' ^^'' 
been a cuftom found, there had been no 
queftion but that it ifiight have been in-^ 
tailed. But then there is the cafe of Erijh 
ver. Rives^ that an intail may be of a co* 
pyhold by cuftom, but not without it. 
There dre feveral other cafes warrant the 
fame diftin£tion, as in the margin. Thus 
you may iee the reafons both for and 
againft intailing copyhold lands. 

It is made an. objeftion againft Intailing Cro. Our. 4$* 
copyhold lands, that thereby the doiicc 
muft hold of the donor j and the donor 
being in the reverfion, muft hold of the 
lord J and fo the change of tenants will 
not be fo often ; and if the donee com- 
^it any forfeiture, the donor muft take 
^vantage of it^ whigh would be to the 

prfij^udic? 
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prejudice of the lord to have the tenure 
thus altered. To this obje<Sion I think 
it may be very well anfwered, That tKc 
truth of the cafe is not fo ; for the donee 
in tail doth not hold of the donor, but 
of the lord, as it feems every tenant for 
life doth of a copyhold ; and this feems 
to be very reafonable ; for a copyhold in 
fee-fimple is not like other eftates in fee- 
' fimple at common law, but they are only 
, eftates at will, and fo he that is the ac- 
tual tenant at will, is tenant to the lord j 
• for it feems to me, that becaufe they are 

but eftates at will, there is no divifion of 
eftates, but he that is aftual tenant at will 
liath all the cftate, and there is no part 
or parcel* of the eftate left in any body 
elfe; and that a tenant in fee-fimple of 
copyhold lands i? only he that hath fuch 
ian eftate at will in the lands^ as^ by the 
cuftom of the manor, is not to determine 
by his death ; but that after his death his 
iieir (hall be tenant at will ; fo that when 
he grants away an eftate for life, he ha8 
no eftate in the lands left in him, but 
bnly^a power of being tenant at will, ac- 
cording to the cuftom of the manor, whcii 
liis tenant for life's eftate is ended. And 
1 take it, that in the mean time the te- 
nant for life is tenant at will to the lord, 
aOd ftiall do the fervices: and if he com- 

mit 
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mit a forfeiture, the lord (hall take ad- 
vantage of it. And to this purpofe iherd 
is the cafe of Borenford vcr* Packinton^ 1 Leo. 1. 
where the cuftom of the manor was, that 
the widow (hbuld have her free bench * 
and it is there taken for granted that (he 
(hall hold of the lord, and bfe accordingly^ 
admitted tenant, and that the heir (hall 
not be admitted during her life, which 
plainly proves that the courfe of tenure 
of copyhold lands is not like the tenure 
df freehold lands at condmon law ; for in 
that cafe, at common law (he (hould 
hold of the hdrj and though in cftates 
at common law the donee holds of the 
'^onor by the fame fervices the donor 
holds over; becaufe the flat ute creating a 
reverfion in the donor, the judges made 
expoiition according to the common law, 
that becaufe a fee-fimple conditional was 
held of the feoffor by the fame ferviccs 
that he held over; therefore the donee 
(hould hold of the donor by the fame fer- 
vices he held over; but at common law 
the tenant in fee-fimple conditional of co- 

Jiyhold could hold of no body but of the 
ord ; therefore they cannot hold of the 
donor that have now an eflate-tail in co- 
pyhold lands, but according to the rale 
in expounding the ftatute De donisi viz. 
by the common law they muft hold of 

the 
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the Iprd, bfcauft the tenant in /ee-fiinplcf 
conditional of e^pyhold Jlainds at corpmojO 
law hcjd of the Jord, aod cot of the fur- 
render or. In the fupplemcDt toixiyLord 
Q0.Cftr.44. jCake's treatife of copyholds there is a i:^Cp 
I cited betwejen Lane and H///, where it 19 

\ Jaid, That when a co|>y|)older makics ^ 

gift in tail^ he bath no reveriion buj 9 
poffibilityj and tlie lord (hall avow upojci 
the dooee. fpr thp reats and ferviceSp m^ 
not upoa the donor ; and therefore it wajp 
there faid, thAtJje in reverfiop could hajep 
iao formedori in the reverter. 
Hob. 177. A copyholder, hy licence pf the Iwd|> 
*^*97- j3>afees a leerfejby ind^ntuife ^/or twenty 
iBrown.^/79. yc^rs, and thcn.furreDders rbis eftate^|r 
" the nktnc of re^verfion of Qne. moiety tp 
ofre^ and another oioiety to another ; aij^ 
it was adiUi^gpd the rcverfioji pafled, fpf 
the leafe for years jp^cd oqt of the cftal^ 
of the copyhqldpr, as welF ,as if the Jea^ 
had been nia^e by furrcnder. It feems 
tlMLt which occaiiojQed the doubt in this 
was, that the Wafe not being imade ;by fm- 
repder, the kflbr ftill continued tenanJ tp 
tlie lord i and to whed^er be might fijr- 
rjjnder by the .name of jeycriion was the 
queijson. Tius cafe feems very much to 
Kuke the reafons I have hefof e given why 
the paruculatitenant ihavU .hpldof the Jord, 
.and xipt ^of him that created particular 

eftatesj 



cfts^tcs I that is, that there ww po re?er-r . > 

fiqq left in him; but yet though A^ch in- 

^frcft may paf§ by n^mc of revcrfion {(ok .: 

afl7 other name tp ejye it' will be very • >• i' 

hard tp fend) ; yet perhaps he hatjb oQt io 

ftri^pe/s fuch an ?ffcatc in hini^, How- 

evier that be^^ it fecois. th^ particuJar twant ' ^ 

hptd? -of the lard; therefore if tenant in 

fee of a, wpyjipld Xnrreoders to poc fpc 
ye^rs, it fcecnsi tp we that the tenant for 
yqirs (hall hpld pf the' lord j for by ad- 
mittapc?; the lord tajies him for hfs t&r 
nant ; bi|t if the leafe be made, by inden- 
tare?, there it feer«s he holds of his fc0br j 
for Jt^ is npt acimittcd tenant tp the tord. 
It was held that no attornment was re- 
quifite^ becanfe it is the lord that has the 
pp>zpr of chqfing and admittixig ten;jDtS| 
apd not the kflee. It was held likewife, 
th?t the^ tent was tp be- divided by ,thc 
hftlyeSy q^QCOfding tp the reverfipftv Having 
thus e^f^mined the rcafpAS and awthpritie? 
fpr ija^aiUpg a copyhold eftate, after which 
there qapbe np. great reafon to doubt,, bu^ 
that cjopy holds may be intailed j 

It is, now rcquifite that we fee the me- Stm. 1197:' 
tfopd for.; the avoiding fuch intails; and^^^^*"' 
firft 1 (hall (hcwj^ that a recovery withftate°&fOT. 
^Lpucher dptjh not pf common right bac bicrcafonaWc^ 
X^ VitaiL of a copyiiold ; but that as tq ^^^'^^^ 
the intailing them^ cuftom is rec^oldte ; fo bar freehold 

/ without «ft»^«-t« M«i 
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Qaane, ci? without cuftom the intail cannot be ctif 

cop. eft create ?^' '^^^ reafons are, that becaufe with-' 
percuftom. out an intended reconipence in value, no 
^St^^* rccoveryfhali bind, and the furrendcrce 
M0.358.am. fcomes-in in the. P^^, by the lord, and is 
Hob. 177. not in in the Per by the party, and Yo 
Cro/otf! 45, ^^ warranty caabe annexed to the copy- 
ao5. holder's tftate. Befides, they have only 

M0.358. con. ^jj cftate at will, to which no warranty 
can be annexed of qommon right j forno 
eftatc lefs than a freehold is capable, by 
common right, of having a warranty an- 
nexed to it. And accordingly it was ad* 
judged in Clunks cafe, and all the judges 
held that the recovery did not bind with- 
out a cuftom. But there is a quare whe- 
ther judgment was given for the plaintiff 
upon the principal matter, or no ; for it 
feems to have been a difcontinuance, and 
then the defendant's entry could not be 
Oo.El.57«, lawful.. There are two other cafes where 
1 iTol Abr *^^^ queftion came in difpute, but was 
506. ' not refolyed. It is held, in the cafe of 
**o.637. Church ver, fFiat, that a recovery by cu- 
ftom may bar, which implies, that with- 
out it it cannot bar. But in the cafe of 
OUcot ver. Levels Moor 753. it was agreed 
that a recovery may be in the court of the 
lord, that will bar a copyhold; and there 
it is faid generally, and is not put upon 
any cuftom. 
' It 



it is debated, whfethcr, if there be & **^- f 3|- 
fcuftom to bar the iffue of a copyhold Joe! 
cfiatb by furrend^r to one in fee^ ^htether 
that be good; Ai^f^ i88. Numi. 336. 
HiJl ver. Morfi. 

Now my lord Coke faysj by cuftom, « Vcnwii 
by farrender the entail of a copyhold j|?J^j*^ 
may be cut off. It is held to be a good Scyie 450. 

bar of a copyhold eftate for tjie tenant ^^^Jond isi; 
in tail to commit a forfeiture^ and the 
lord to feife abd grant to another* Or if 
the tenant in tail futrenders to the ufe of 
the purchaftr and his heirs, and thb pur- 
chafer coiiimits a forfeiture, and the lord 
feifes and regrantsj this i$ held to be a 
good cuftooi to bar the eftate-tail of a 
copyhold, though th'Q ttenant in tail be not 
privy to it; By this it feemS plain that if 
tenant in. tail comitiit a forfeiture^ his iffue 
is bound by it; bat the lord can grant 
to no body eUe but to him that is intended 
to hare rthe eftate; Thus it feems pkiin 
to me, that a^ eftates by the cuftom may 
be entailed, fo by the cuftom aifo thofe 
cftates-tail may be cut off by furrender, 
Kcorcvyi or. forfeiture, according to the 
ieveral cuftotns of manors. 

Having thus, in fome meafure, treated^ 
of the rules to know when the general 
l^ords. of an ^^,of parliament extend to 
topyholds, and when not i and having 

N (hewed 
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(hetred the reafons both of the ofie ind 

.^ the other fide, aboat entailing oo^yboMsf 

k wiil be Aow neceffary t^ deifcetid a litite 

farther^ and (hew thofe par^cut^r ^l^d of 

1 Ld. Raym. parliament copyholds arc witkrn^ atid tb^ 

ilw 44 o. ^'^^y ^^* ^^ withifJ. ?Sdpyliokll are ^th- 
Ld^^tiL in the ftamte of Ui»itatiotis $ for thut id 
7^- " an aft ttlade for the prefervati^ tif/tto 

publick <|uiet, af)fl do Ways tending to flbe 

Sera. 253, priqudice of the )oid or ttnanft. AiSl 

^^^* adtlobs c^cerning c^^yhoids aM ft^ fbttt^ 

sind plainly within the wc^rdiB of the ^^ 

of pal4ian1t%it, cft^ ^ny oth^ aS^S tfe, 

ind fo thdre is tio retffon to exclude them 

fi-Gdii the toie^nitig. Bbt '4ebt for the fine 

' of «L cbpyholdtir i6'*nM N;vi^in the ftamie 

df lirnilation. -ft Jf e^* 5^3^. 

»i6ors96. The §2 H. «• r* 28» of' the hyfcarid^ 

d^bntihu^in^ the t^*^^s iaAd, dctth not 
c;xtetodl:(e> cjbpyhokl Ittnd^ neither im th« 
Ifetter nor Equity of 4t 3 ^ the w^wBs are, 
I^Kit ii& fine, fe<»tfment, xit ^aflfy other a& 
6t aa&i #i:- of tiK wifi^'s ifiberifanceor 
ffeehoid, which Virctds "plainly totaia no^ 
thihg but a coinnibn \ii^ efttftei -and tbb 
comrtion fa w- way of -cortveyiug ^ unrd i€ 
the equity of the «Ct flioold ht ^conftrocd. 
to eilfen<f to topf bdfdsy by dbe entry, of 
tlie paAy, the^e would be a teniint withotft 
i&itii&h^ctt itdOfiitt^de d£ the IcJird. 

I 
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' Neither doth the. other part of the ad C^rb* Car. 44. 
ccMicerning leafes to be made by tenants gj^^^'^*' 
m Caily or hufhands of lands in right ol * 
their wives, extend to copyholds ; for it 
only extends to thoft lands that are grant' 
s^le by deed; yet it was adjudged tnat a 
grant by deed of copyhold lands by a 
deaa and cbapcer, Iboold not be avoided 
by the fucccfibr; by the 13 EL c. 10. fo 
that' t^ qiieftion will be, why eopykotds 
flioold hot be within the 32 H. S. a» well 
as the 13 j^. and if the 32 ff. 8. doth 
not extend to copyhold land, then a 
bKhop foleiy cannot' make a grant by co-- 
py, to l^nd his' fuoceflbn My lord Cpke t ItA. 44. b. 
(Ays, that a grant by copy in fee or in 
tail, for life or years, is a fufiicient de- 
mifing within the a£t of 32 H. 9i All ~ 
thoie' books may be thus reconciled, tho^ 
in truth they are not contrary to one an-^ 
other. When a man is feifed in fee of 
lands in right of his church or wife^ or is 
tenant in tail in his own right, and fome 
of bis lands have been granted by Copy 
for the fpace^ 6fr. this is a ("ufikient de*^ 
niiing within the a£t, tp warrant his de-- 
mifing of them, fo as to bind the heir or 
fbcceuor. But where a man is himfelf 
tenant in tail of copvhold Unds, or is 
ii^fed in right of his chorch or wife, 
there hi xm make no leafe to bind by 
i N 2 force 



1 8o Df mStmmv ^titi 

force of the 32 JET* 8. bccaufc they* §ire 
no^ to^ be made, by fur render by force of 
thata<^^ but by deed indented; and tho* 
by licence of the lord, a leafe of copy- 
hold may be demifed , by deed Jndented ; 
yet the eftate is not originaUy fo grant- 
able, to which only the ftatute ^tendss 
and therefore, though copyhold lands 
have been granted, if they come Into the 
lord'i hands, this grant by copy may be a 
fufHcIent demifing within the zOl^ to War* 
rant his letting them again by deed, ac** 
cording to the a£t; yet it feems he can-* 
not grant them again by copy ^ for the aA 
. requires that lezfes be made by indenture : 
And it is obfervable in the dean and chap- 
ter of 1VorceJier*% qafe, though the lands 
were gopyhold, yet when they came into 
their hands, they were demifed by deed 
indented, which demife was warranted by 
the aft, upon the former grant by copy. 
Now then if the 32 fl. 8. doth not enable 
grants by copy, it is a great queftioii to me, 
I Inft. 45. a. whether the 13 EL doth reftrain them; for 
all leafes, made according to the exception 
of the retraining zQ, muft purfue the qua- 
lifications of the enabling aft, and confe- 
qu^ntly muft be made by deed y and then 
if grints by copy be left as, they were at 
popmon kw, ecclofiaftical peribnslmay 
grant lands by copy in fee, with the jcon- 
^ ^i . . Jfent 



feht cf thok perfons whofe confent is re- 
quired to bind their fucceflbrs ; I mean if 
they have copyhold lands in fee» they 
may grant them by ibrrender to another : 
^ot tha^ if they are lords^ and they 
efcheat, they may grant them in fee ; for 
upon the efcheat they free themfelves in 
their hands, and Co within the z&. 

Grantees of reverfions of copyholds ^- J*- S^J** 
fhali not take . advantage of a condition cro. 0^.24. 
broken, by the 32 H<{ 8. nor by the com- 5» 44- 
mon 4aw, (of covenants they may, i Kel^. ***' 
350. Cro. Ca. 24, 253. tamen quare up- 
on 3?/. 135.) for then by entry he might 
come in to be tenant to the lord without 
admittance ; and tho' he in the reverfion 
may enter by the common law, yet he 
was tenant before : The ad gives remedy 
to aflignees, which he is not properly who 
comes iii by furrender When a copyholder 
enters for a condition ,brokqn, he is iH 
Jiatu fU9 prius^ .and therefore (hall pay no 
fine 9 and if the grantee of the reverfion 
might enter by force of the fiatute, he 
would be in the fame place as his grantor, 
and fb would be in ^s tenant, and yet pay ' . ^ 

no fine. 

Copyholds are not within the 11 i?. 7.* Sid. 41, 73: 

r. ao, for therd)y an entry being given to 
the next heir, he would come in to be 
toiant vD^i&ont being admitted by the lordi 

N 3 The 



The rcafon they feemed to go upcn in thi^ 
refolation y^as, that the lands were copy% 
bold, and Co clearly out of the ^atute, 
But another reafon fv^aannentioned t^ x»m 
jqdge,^ whiph was, ithirt the eftate bdog 
. limited to the baron and (emc in fee, 'twas 
OBt of the ftatute II H.7, which only 
. mentions edates-tail, aod.foc lives. 

PS'^t^*'- Another rcafon may be, becaufc'<:o|)y- 

550, jM* jjQidj af-c not within the ftatptc 27 H. 8, 
fibout jointures, and the copyhold lands 
^re. within the ftatutes of bankrupts:; fpr 
the ftaltite 1 3 Efl. exprefly pentioos them; 
^nd though the pther Aatutes do not, yet 
they being madi for jfijither remedy in tho 
fnalter a/oreiaid, are not to be es^pcainded 
hf the former ; d^MScially fince thai bath 
taken care that no prejudice fboirld happen 
to the lord. The ilatiite 27 JI. 8, c. 10, 
for executing ufes to the pofleffinn;^ ei-^ 
tends not to copyholds, which is jAun 
from common experience; for wbepaoi* 
py holder ftirrenders to the ufe .of anothecj^ 
the poiTeffion is not executed to. the ufei 
fpr the furrenderee faatb nothing: till aidr 

^fft'Pv- 44' mittance. For 'twas not the intent of the 
ilatute to execute the pofleflion to thrtife 

. ,'. pf. copyhold lands; for thfan a tebant 
WouU be introducaed without the brd!^ 
ponfent. Neither :dotb the bhuckcof that 
fl^ coocerniDi; ^^iniqfps (txtaa&.V9mpf^ . 

; . holds i 



'h9^ i. S> that .if a JQiptttce tje-qiade to. a 
-WQiPVi. io copy^pl4x tjwt will be no? bar 
tt> bw. d^wer. Tbe , rsafiR^i ^i ^ bcf »wfc \ *. " . 
^ W9r49 ef tbp provifo being g«»er^ 

jHi4 iptrodwdivt o|...». new hv* ~ to, bv 

iW!e9iep,pf thew 4ower, wbi^re tj^^ vrert 
€\9t barie^ by the coQ^incn Uw, th(r«*$ 
41Q Tsafgn to exteiui lh§Pi* ^n{;p an e(Ute 
14 %pp^ol(l Uo4s is very di(i|d'KWt^cr 
oyi$. Iflibd v«?»ian- w:he nvuft p4y a fine to 

b^«dinif t«d, whith i^ .i»ay .npt b« able 

tQ^t. 9^^ thereby w|ll c^q^mij 4 fgrfipi- 

ttti!fi^tj${i.de$ ^ wom^n if poi dpwahie of 

i^pieeon riehc of coj^hdd lan^;. 3{f(| 

£0 it feems to h%ye bee^ out of the.r«r 

gird of the ft^to^fi $1^ isyr lSiTi:Coketj9&'i6:\ 

^fifinfis a jointure to be cpa^jiit lively- ^(>^,*^^- 

boQ^ 9i fr^ehpld ; (0 that ^ rouit be an 4 Co. 34! 

p^te pf. f^eejiQld. Ail4 i" 9n<)t:h^r pla^ 
he (iiys, » |pn«n€ by fopy hath ftf» fr^er 
^014 { but ^ the ftat«|e qf M^rm tha.t 
l^^ndaiMftes JA 4 wrij ,8^ 4o^p, whcf/e 

^'biuto^ dN. feifed, c^tpuds tg «q^ 
^lib 1 »nd jw^ feifed is prppf f ly applied 
t^ ^fifibi^ds. And <ny lord (^ %s ia » '"*• $'•*• 
hb ff««ty«:fif CopyhQldr. t^t^ fr^boM 

is twofold in refped of the ft^H 9^ l^be 

iitfd voMd^ dqy b(^y th«l b^^n Q.ftate .... r^ 

#ir Ji€l» m^ii^t is a fcfet^ldtrj and 

^jcepyfaaldtrf joiy^ bf &f^dfs^>. ./In4 

; — N 4 'tij 



Uis 6ppofcd to copyhold land 5 but quare 
of this <iiftindiofi, for it fecms not to bo 
ij:ttft.45. b. |aw> For he fays generally in another 
place, that tenarit ih fee, tail, and for 
|ifc, are faid to have a freehold, becaufe 
it diftinguiflies it -from terms for ycanj 
and copyhold lands.; fo that he there 
plainly faith, that a man cannot have a 
freehold in copyhold lands; for if he 
could, where would be the diftin£tion. 
Therefore I take it, tho' a feme in a wri^ 
of doWer of coj)yh6ld lands ftiall reco- 
ver damages by the force of the ftatutc of 
Merton, yet His by the equity of the fta? 
tute, and not by the words, 
yc^ 9- a- The ftatute of Weft. 2. c. 3* in all its 
Cro. a^43. branches ext0ftds te copyholds; for 'tis an 
f Inft. 369. b. 2l&. made to rcdrefs wrong, and no ways 
prejudicial to the intereft either of lord 
w tenant. The 32 fiP. 8. f. ^9. againft 
chanfl^rty, extends to copyholds ; for the 
words are, if any bar gain, kuy, fi^ f^lK 
any right or iitk, fo that they are within 
the word$j and the ai3: being made to 
fupprefs wrong, is within the equity o£ 
it, ))eith<sr lord nor tenant being prejudir 
Ccd by it. ' . 

P%'^'i^: 'Tis (^id by TehertoHy arguendo, ihzt 
the 32 H. 8. c. 28. which gives aii entry 
inilead of the cut in tnta, extends (Q cor 
pyho|4 lands ; far tfee a^ was made t^ 

rc^rcf§ 



r^eis a wrong, and it is no prgodice to 

the lord or tenant, that the wife (hall 

icnter; and the general words of the aft 

that give a cm in wta^ have been allowed 

to extend to copyholds* The words of 

the ftatute 32 H. 8: are, being the inberir 

tame or freehoU of ins mfe. So if this 

a£t doth in this branch extend to copy^ 

hold lands, as it feems to oae it doth, 

then one bnd the fame a£t of parliament^ 

in one part of it, will extend by general 

words to copyhold^ and the odier not; 

for die firft part <)f the ad of leafes to be ilo*59&ttl 

made by tenant ipl tail, extends npt to 

popyhold lands. 

The 31 & 32 H. 8. about partitions, Cro. CirJjg 
extend not to copyhold, becatue the aft 
provides it (hall be done by writ of par* 
litionj and copyhold lands are not im-> 
pleadable at common. law« 

* The ftat. of Weft. 2. c 18. which 
gives the elegity extends not to copyhold, - ^ 
for if it did, the lord would have a to- " " "' 
nant brought in upon him without h» 
admittance or confimt 






* Savits Reports^ Hiyderfs cafe, pag* 66. pi. 138^ 
A copyhold not forfeitable by outlawry; Liu Rtf^ 
234, I Uv. 99. Uftl. 1 27* : 



JEtOfJ^hoMrrs^lhaU ha^ee: t&e like traverses 
iQnd n^mody^i .whae bis .tntercft ^s nc^ 
ibujad! bf the ofiiqc,. a& fnsebolders ^and 
itthcrs inve;; . 

By;:tiito I .Ed. (>. c.ij^k ft k expreflj 

1009 iho kiii^a hands l^ tbi^ dt^Sokiiiba of 
/noikaftcrba^ which claufe^ it fksxto^^ Was 
pNtt is,ifchajt tp pcejudic&jfl&i^ be to bnls 

• Thedibr^hg .a;:X9Dittfrfill is expccfly 

t!f6>,3Q? oV.aiifliihnaithii 5t.£/. ^. 14. A rotnifoot eonnft 

that fQpafiD$:jiat tohisfufoil h<uiic> or re«^ 

moving from thence abov.e: five miles dr? 

J>*^^ x-Q (b«ice,iiorfi»tsr;l^ ca|iybold2 to tbci lord 

£>c this ofemtrf^s, life;, : 

- Tbe> t6 J?. ;0'* r. 5. ^bidii makes ut a 

fwfeitofle ttf; lands; tbipiiwhafe bulls, ex* 

tends not to copyhbhb^/fiir:lbe ^jodke 

thelord.ibcuildfuJI^Aiflaho.king fiidbld 

4'G>. Y26.b. Jute vtjpto hrnds. l^\mA%j'Bti^ 2. r. ip^ 

9 Co. 105. a. g^jjoejniuig ihr 'Watdfllipri^f idoots Unds; 

doth Aokkntteod to,GQpyhi>ld. :Tfafc dftat 
of fines, becaufe nuuift^fta avoid coatro* 
veriies, and no v^ays prejudicial to tenant 
ftr lord, "in the fiippteracnt to my t^ord 
Qy^/$ tr^^tife of copyhgjds^ it^ jfaid^tb^t 

arrears of rent, e]M)nid«^ot t^ .Qopyhq^s^ 
^ prove whichy a cafe is cited in Leo. 

which 



r 

vhidi ie this:* A lordaf atMow', wlienitf <tio. 109*. 

mre. divers copyholderS| gitanrtcd; r rcM^ 

jsharge for life, find afmwsrd0:>iii«de.l4 

^(coffcuent of the manor tQ-^. 5. io-fice^ 

ivfho granted ' a copyhold -for^ :tifb 40^ 

^^iS*. died, atid ibe grlNicec of tbe m)f 

dtfid) and his cxMotors dUkrainfd ferv^jhe 

lirrears in B.'s cofiybol^ lands f and his 

there iaid it was hdd bif |ho oouit^ 4vft 

afas diftrc6 was net mtWtiikcfi-^ iod cite 

reafosi is, rbocaufe the w^ndsiof the ftatm 

jase^ ciaimiftg cnJ^ fy sndJSrom bim'^ and 

die^9»p9^Mer:dotlplKit 43Qly:Gkim*bsf his 

^rmiory Imc by oufibm. > l^hs opmioi^ 

». it ieems; was oppo U^ 6/i9^ hearing c£ 

jdbe rmifc; fiopii the ipory-c^ is lepon^ 2 Leo. ijs; 

ink quite contraisyihy tfastfamejipeiK)rUr4 3^-59- 

and it is faid to be refolved by ali tfat 

jiidges bii t ' S/MMT^ • flhatu the' > oopytiold ? , ^p -^ t / 

Ihould . be ichat g«d Witk'thc r^t^cha^s^ ' 

fonthecttibnili&qm j)art t)f^ >h^ tide, T^ 

only appoints' how he fltiU ihcftd^ iiid 

^GB it was cbarged^in tbii kid'ii hands,: k 

iS'pliialy widm >tfae vMosk tmdaNunktt 

df ;ithei iaiSt^ / as wdA bs >tin^wofHlS) 'to ^be 

charged in the copyholder'^ hands}- isil 

ix>.ti&is purj)bie'UMre4s!a>ea(ein 2]^fr >ad- D7era7o. k 

jgdg«i^ Bit i^:ihe '<kfe wci^g tf^fced; »^^-4' 

<hilt ithe iahd» {h^CHaid «»bt^ be ch^^ in 

the r lOppyiKildeif s^ i hsbods, i ast^ ;fhat neafoiH 
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&c» but .by ciiftoin; yet that would ,A» 
4Per warrant fo general aconduiioh^ that 
the ftatute. in na other pact £hould extend 
to . copyhqlds ; and that if a^ rent were 
granted out of a copyhold In fee, and the 
grantee died, that his executors ihould not 
have debt or diftrain. But turn the tables^ 
and if theaA of parliament doth in point 
CKfiend. tQj cdpyholdSy as lands that are 
idaimed l^y^ &r. and that which in this 
cafe i)nly doth cnake a. doubt, is over^rui* 
led, then tbta. is a ftrong arguinent, that 
in other cafes, where* tbit is not whidi 
pccailoned the doubt, the ftatute (hall exi^ 
lend to.cbpyhoids, efpipcially fince the ad 
1 1 was made to remedy an apparent wrongs 
' ; pnd doth 0Q harm either to lord or ts« 
* ' nant. 

1 Leo. 97^ 8» It Came to be a qu^ftion, whether the 

pwen37- !Lg EL d 5* of recu&nts, extended to coji^ 

pyholds, and: two feonedi.of opinion it 

did, and. one took thb difference^ w:faen 

a fUtute is made to transfer an eftate fa^ 

the name of lands, tenements and hqr&- 

iditaments, copyhold is not within fuch 

0atut^. .^ .. 

.V . I I r Copyholds are not within the 31 £/. r» 

- - 7* of cotts^es. ' I JBulf.^o. 2 If0. 7zr^\ 

.; If the lord's feigniory, cuftom or ter^ 

vices are impeached (as it feems they ^muft 

lbe» byaAdtute which JteamfeEL an eiftair 

. - '^ in 

3 
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cop^old tdititttf* 
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111 copyhold Und without the lord's ai^^ 
miffion) that a£t extends not to them} 
but if the cuftoms, &€. are not altered^ 
then the ftatute doth, becaufe that idi 
doth not make another tenant to the lord$ 
and it was urged by him, that by force of 
that ftatutb the queen was onhr to have ' 
the profits, and no eftate, and ik) the ad: 
did extend to copyholds. The ftatute 
iaysj the queen (hall feife and take into 
her hands tt^o parts' of the lands, tene- 
ments and hereditaments, ^^re of this 
ede. Ft was faid arguendo of this cafe^ 
that the 13 El c. 4. for making accoun-- 
tahts lands liable to pay debts, extends 
not to copyholds ;; which is a reafonable 
ofnnion $ for power is g^ven by that ad: 
to the queen to make Tale by- her letters 
patent) which would be a very great pre^ 
judice to the lord. 
: I (hall now (hew what arc difcontinu- 4 Cd. 23.1; 

ances of eftates in copyhold lands. If j!^*.^'^^^ 
there hath been a cuftom in a manor, thatM6.3s8: 
plaints (hould be profecuted there in na- 
ture of real actions, if a re:overy be had 
upon fuch plaints againft tenant in tail, it 
is a difcontinuance ; for (ince the cuftom 
warrants the recovery, it is an incident 
to fuch a recovery by the common law, 
. that it (hould be a difcontinuance, which 
it feems is drawn frotn the nature of the 
- • thing: 



tltiog-: tiibt 4 judgimat p!fin in a courC 
qF judicaliim, ougbc not to hi ^Yoided^: 
^t bjT nsatter. .Df as h^ a .oatute^ war« 
^ a recovery in a coare of jtiftice, and 
i)M by thr entry of the party that hatb 

nght. 

4 09. 23; a. o A mail feifed of copyhold land tii 
ti^t df his wife^ fttfteodets to the ttie dE 
vioihfir iiill^ ; . ^B is no difcontimianoc^i 
Init th^ wifir may enter after the dbth t£ 
her huj(b«Eid ;^ :fot by the ibtftoder hd 
^V^s opuo lAtorethao ihe^had^ and thfi6e»c 
(are coold oot/^ve away his wtfe't rigit 9 
tlftough boforejentry (he catihoc be faid ta 
be teoant^ becaufe the fdrrenderee is. by 
the lord's admtttatice made his tenants 

Cro. m. 71 jr. And this is tioit Wbc aifcoffincntat eomiakm 

*** ' law, which bdiog fo notorious a way of' 

ctmyeying eftates^ the wife's entry was 
taken away, the whole* eftate being paft 
away to die feoffee for the benefit of 

^' ArangorSy vriio ooukl never have knowa 

whom to have brou^t dieir pracifie 
ag<ttnft, if the oftate did not pafs by fq 
notorious a conveyance ; and then if iho 
ftill might have entered, Dbey codd never 
know whether (he were a trefpaflbr^ oe 
an whom the fi-eehoM was rightfolly vdledi 
9i>t ie cafe .of copyhold lands, as there is 
lio; fucb inconveniency, £0 the nature of 

ibe conviqiTaace .Will not ^mit of ftch 

expo- 
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^llEHftti tf9^0z: iff 

expofitioD} for a fur reader i0 4)tt( a givil^ r, - 
or yielding up that eilate ctlie hath frodi ' 
another; aod 'tia in the eatiir^ of . tbo 
thing intipoiliUo to furrei^er ^nere thafli 
one hath.. Therefore if tca#at .fs>r lift **»• 753- 
furrenders fp fhe ufe of tnc^bof , in fee, 
'lis no, forfckurc^ for it naay b4 ften. by 4 Co. 23. V 

the courir rolls 3ivha is teiiaiit^ $tA A>.tb4 
•ftranger is at nO lofs; ip foi^.i ai>d aftates U- ^syn* 
at common kw.:ar« g^iided fa^ jhfafe fuJot ib.^|to. 
that 4o iiot ext^iMl lo cbpyb^s^ unAeft 
there ibe a pttntiQiriar cudosi Ui jt; Ik 
feems when a >tetnaiiit for li^ makes a Al^f 
rondtf in fee, though nothing OMi^paA ^r 
tlite farren^er Uit what he haCh % yet wheti 
the lord ada^(9 tl)e lliirrend^nQe ^t^cprdhig 
tR: this fiwrpnd^r^ rhen he hath k fee, for 
the. lord hath an eiUte to paf^ 4 f^-fioiple* 
Another reason, ^befides tfabt of ^%x% i Leo. 95^ 
the eftat« bf hbWvCiisxA and liv^y, for ithq 
benefit of ftrang^8(» Why a diAjOptinutM^ 
%pi4d be Ofiade^^y fuch pafiiog (^f «ftate«j 
is, ^beeaufe a wartatity ti^fpall^ is lannetMl 
tot fuch eftates ; and if the rightfial owiieii 
might enter, the benefit of t^ warfanty 
would be l<xft$ and wai^raqties capnotM 
annexi^ to copyhold eftateg. . Notwith««Mo.3i;z»$96.' 
ftaodtng this, tberd are cafes -that, a furreo- ^g®" ^^' 7«7i^ 
der is a difcontinuance of an eftMe-tail in Browni. 121. 
coj^hold lands, and my lord Gohf fays, « in^- 6o- *>• 
thiit .a forrender fey XHjiaoiqi/may bair an xU^^m^^ 

eftatc^ 



i loft. 248. a* eftate-tait : But thcfe *o|)infons for dKcoti^ 
Oo. BI- 148. tinuing by furrtodfer do itot feem to be 

40oits. grounded upoto that- reafon 6t authority^ 
as the contrary opihioni is ; for there' ard 
jxiorc cafe8 againft it than for it. 

An infant furrenders^- \k no difcbnti-: 
finance^ bat be may enter. A copyholder 
in fee fufrenders to the ufe of another in 
fee upon conditiolil ; at the ifext coort the 
furrender is prefented a8 att abfolute one j 
and the filrrenderee being dead, his two 
daughters are admitted} the forrenderof 
rekdes to them^ and then oufts tbern. Iti 
this cafe were two queftions : Firil, Whe-^ 
ther the prefentment was void i and ad-^ 
judged it was; becaufe the warrant id 
ground it was not purfued^ and fo as nd 
warrant at all to make fuch a prefentment j 

• and then without queftion, the prefent- 
ment had been void : But if the furrender 
were conditional, and the prefentment too^ 
but the Reward had entered it upon t^ 
roll abfoitifely^ the roll being no eftoppei 
nor record, the admittance is good 1 and 
the party may plead it or give it in evi^' 
dence, as the trath of the cafe was. The 

-next queftion of the cafe was. Whether 
fufrenders being the only way of convey- 
ing cof^hoild eftates, the releafe ihould 
' / transfer a right ; and it was adjudged it 
:, s.. T (houldj for the heirs being admitted, the 

lord 



tdtd had a tenant to anfwer his Services ; 
and the releafe to that tenant operated M 
^tingui(h a right ; but if a difleifin be 
xnadc oF a cJopyhold, the difleifee's re- 
leafe will fignify nothing, bccaufe the 
diffeifor is no tenant, and the lord hath 
admitted' no body to anfwer him his fines 
and fcrviccs. 

The lord hath orily a cuftomary power 4 C6- ai 9. 
to make admittances According to the fur- 
render, and fo far as he executes that 
power, the adniittance is good 5 but where ^' R*yP^ 
he goes beyond that power, he aifls with- ^ ^' 
out a warrant, and it is void. But if the 
furrender be abfolute, and the admittance 
Conditional, the admittance is good, and 
the condition void ; if the furrender be 
conditional^ and the admittance abfolute^ 
that is void. If the furrender be to the 
ufe of y. S. and the lord admit J. N. 
this is Void, and he may afterwards admit 
y. jS; If he admit J. S. and a ft ranger^ 
y. S. takes all, for the ftrangcr's admit- 
tance is void. The rcafon of thefe diver- 
fitics arc, becaufe when lord ails contrary 
to Kis warrant or power, his a£ts arc void j 
but when he afts according to his power 
ih one thing, but beyond it in another, 
for What he ads according to his power 
he hath a warrant, but for what he afts 

O beyond 
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beyond it Jbe bath 119 Wfirrapt, afjdfq il^ 
is void, , .; 

i inft. 52. b. If copyfiold laci^s l?«vff bjeep Bfi;^IIgr, 

4Co.25^^.^'P«M in fcp, grant tqon^ in toil^ %, 

Co. 10. life or years, ^ fe good. ,- . 

Cro. jac. ai. 'pjj^ admittance of tenant for life is m, 

Mod! 1 20. ' admittance of hhn ip rci?wip4?r, 99; ta 
jUv. 308, veft the eftatc, but not to pr^yjijicc tl>e 

149, 504. thcrcfpre np^o the dearth, of tenant .fpr^ 
iRoH.AJw. iji;.^ Ivs. ihail be^dp9itted,,^nd p;jya,iinei, 
St»r.ib4i. for tlioqgji hie eftate of tenant, for life 
vt^%^ yet he was never tenant to. the lord 
£or the .^n^mittance to i^hich; he pjiys hi$^ 
fine. ;J^ if ^ cppyholdei^ in fee fiirceo* 
ders to the nfe of one for life, and .the> 
t^iiaf)t fojjp )ife dies, he noiay epter without 
any new afjaiti^ancie,^ Qt paying any fin^ ;, 
for he^ h^jd his old ^a'^ in him, and he 
wariadmkted tenant before; yet i^, was 
faid by Pi^bam, in Guppin and 1^i^tq^% 
cafe, thiut ope fin,e xs due in.fuoh a^ef 
but it is but of littls authority; for jhe 
point of tbe cafe was, Whether the a^- 
n^ittanic^,. of tenant fpj^ life was x^% a^^: 
mltt^^ao^ of him in r/^i^ain4er ; aist/d i[^--: 
' caufe it \v%^ rnade an objoftion, thajt '}ii% 
were, ^ il^rd would lofe the fine,i whicljs 
JPopham ^nfv?ers by faying, There^is^npfl/ff- 
dine in fi^ch cafe j which pbje^ioq, |ny. 
\<^d^CoMe anfwers by frying, That though 
2 . the 
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the eftate be vetted in the remaindef-tiiaA^ 
yet a fine is due. 

The cafe of Dill and Htgderiy as it i8Moors5^ 
tepoited by Mwr^ is alfo contrary to the 
cafn before ; for tbert k is faid but one 
6ne n jiue } bat otberwife it is o( a feVer* 
iioni which difl:in£Hon is laid quite crofs 
to what it is in the cafes before^ and 
feems to bavfe beeti * a miftake in tht re- 
porter $ foy.ai it i$ againft the cafes before^ 
fi> it is againft reafon* Th& fame cafe is 
S3eported'i)f my lord G&he^ and no fiicb 4 Go. 23. t. 
refolutioti is mentioned in his report of 
it ; and it is obferVable^ that nothing in 
xhsx cait^ as r^poriei) bjr M&or^ feems to 
baVe;been 4:ither up<^ reaf6n or authority^ 
hot om pointy wbidh id the fingle refolu- 
lion^ as the cafe is repotted by fny lofd 
Cohe^ A!<:opyhp]dlef Airrenders t<> the ofe 
of his laft wHl^ tbb copyhold eftate Aill 
remains in x)» foitrendeKH- ; for alt the 
deu^ of the iurrefider vvas, that he might 
difpoie ^i it by will, not to veft any in-* 
tereft iiv any body, ^x to give away the 
powier of i difj^ofiftg of it ; therefore M4ien "^ 

• a coj^hofder fotrtfnfered to the q& of Cro. EL 441. 
bimlelf ibr life^ theti fa his fon for life, 
iben; to the uft of hl^ oWn laft will, aiid 
the fon <Ked, and the father furrendered 
.to the ttfe of another in fee j held, that 
the copyholder might difpoie of it in his 

O 2 life- 



beyond it iie batb no Wfirrapt, aijcl fq it, 

is void, , ,, 

i inft. 52. b. If copyfiold laci^s l?«vff bjeep Bfiw^F. 
4Co.25^^.^*P«^^ in f«f» grant to 005 in t^il^ fof, 
Co. 10. life or years,, k good. , 
^Co^^' ^^ '^^^ admittance of teiMjnJ;, for life is ^t^. 
Mod! "o.*^' adm^tta^jpcc of him ip rci?wip4?r, aft ta 
J Uv. 308^ veft the eftatc, but not to pr^orficc thie 

cl&kUv^B, i^r^ 9^ ^\^ *"p> : f^ m M ^0*^ ; 

149, 504. therefore upon the ^oa^th of tenant .for* 
1 Roll. Ahr. ijfe^ ij^ flj^ii j3^ admitted, . and p^y a, finc^r 

Itra^ib^i. for thoqg}i h^ efiat^ of tenant, for life, 
vefts^ y«t he was never tenant to the lord 
for the sK}mittance to ^hich he pays his^ 
fine, il^ if s^ copyholder in fee fiirr^o* 
ders to the ufe of one for life, and the^ 
t^paf)t for life dies, he may epter witbopt 
any new admi^ance,, oj? paying any fe^i? ;,» 
for he fa^d his old ^fta'^ in him, and he 
was ladmitted tenant before; yet i^, was 
faid by P^bam, in Guppin and l^unrQ^% 
cafe, th|ut one fine xs due infuch cafe^' 
but it is but of little j^^thority 5 for ^ the 
point of tlse cafe was, Whether the a4- 
n^ittiince. of tenant ff>i life was t^f adr. 
m\xxw<^ of him in rec^ajn^er ; aist/d b^-^r 
' caufe it xyas made an objection, thajt if it 
were, tb^ il9rd would lofe Ae fine, wbicb 
JPopham ^nfwers by faying. There is ^npfle- 
dtfe if) fuch cafe ) which obje^iof), |nj^, 
\<^d,Co}ip anfwers by faying, That though 
2 .the 



the eftate be vetted in the remaindef-tiiaA^ 
yet a fine ii due. 

fhe cafe of Dill and Higderiy as it i8M<)ors5^ 
tepoited by Mwr^ is alio contrary to the 
dfefr before ; for there k is faid but one 
^De i^ floe } bdt other Wife it is oi a fever^ 
fioni which diJdiniHon is laid quite crofs 
to what it is in the cafes before^ and 
feems to. have beetia miftake in tht re- 
porter $ for ai it i$ againft the cafes before^ 
fi> it is a^ainft reafon« Th& fame cafe is 
r^orted'i)f my lord G&he^ and no fiich 4G0. 23. t. 
refolution is mentioned in his report of 
it ; and it is obferVable^ that nothing in 
tl^it corfe^ as r^p0rie() bjr M^r, feem^s to 
bate1)een either opo^ reaf6n or i»itborjty^ 
bat cms pointy wfaid;^ id the fingle refolu- 
lion^ Qsothe cafe is ^reported by my lofd 
Cohe^ A:<:opyhpIdief iurrenders t<> the ofe 
of his laft willy thb copyhold eftate Aill 
reiBains in rise fiiirarenderbr ; for alt the 
dengn ^ the iurrefider »A^fts, that he might 
difpoie ef it by will, not to veft any in*- 
tereft iiv any body » ^v to give away the 
jpDwer of idifj^o^ng of it| therefore M4ien ^ 

• ;» coeyhofder futrtfHfered to the a'fe ofcro. £1441. 
blmlelf foi^ life^ then to his fon for life, 
then to 4he uftof his own laA will, and 
the £>n <tied, and the father furrendered 
.to the uife of another in fee ; held, that 
the copyholder might difpoie of it in his 

O 2 life- 
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\yy him ^loqe is good ^ for if the confeat 
of dean and chapter yirere re^uifite, anci 
bad, there is no quefHon but that grant 
{hould bind, if it Wer^ out of the ftatote^ 
which it muft be, to bind any body. 
4 cp. 2^. 4. If any perfon that hath a tortious or 
^ ^^' defeafible eftate of inheritance, as difleifor^ 
or feoffee of a difleifor, tenant at, fufFer-r 
ance in a manor, m^ke voluntary grants 
upon efcheat8 or forfeitures, they fhall not 
t)ind him th^t hath the right ; for he ia 
^ot ^i(9)iv;V2i^i within the meaning of the 
cuftom, but he only that hath a lawful 
ftftate; but admittances upon furrend^s 
or defcents made by fqch as have defba-* 
|ible eftates, are good,, and (hall hind hipi 
that hath right; for that he was coippcl- 
^ble fo to do, and it was no more than 
the rightful lord muft b^ve done. In fuch 
grants made upon forfeitures, &c. the 
ancient fervices muft be rcfervcd, and the 
* euftoms alfo. Th« reafon of this feema 
to be becaufe there ii nothing but cuftosi\ 
to warrant the grant by copy, which 
Qught to be ftriiSHy pwfut^ as to th^ 
eftat^s^ cuftoros, fervices, and tenure, or 
t\(e it is. not the eftate that was. demi&c} 
before.. But yet if ihdrc be ai co|)yhbldcr 
in fee, it feems the. lord OJay.relcafe pdrt 
pf the fetvic^s,. md not do any pngui^ice 
^o tbf wpiyfeQlder's; feft«te J for, there; is! an 
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•cftite there in being that appears to be the 
dldeliate; biit when the lord grants a 
ntw eftate by copy, fince it is an eftate 
againft coounon ti^t, and warranted only 
by cuftom, that muft be ftriftljr parfued 
^ to bind the heir. My lord Ccke fays, If 
the indent euftoms and fervices be not 
fcfferved, the grant by copy will not bind 
the heir or fucceflbr. This being (poken 
fo generally, feetas to intimatfe plainly, 
that if thfc anccftor hath a frfe in the 
'manor, ind he grants without dbferving 
the cuftom, his heir may avoid it, bccaufc 
it being a grant agaihft common right, the 
ctiftorfa muft be purfued, {^^re^ Cro. 
El 662. I Roi. j&K 499.) Bcfides, he 
piits ncir in the fdme equipage with fuc- 
ceffoi" ;r and if he itifeans with the confent 
of dean and chal{)tfer, then a bifliop had 
ad ihucb power as an anceflor ; if he 
means without the confent, yet it is not 
tW fhould avoid the grant, but the non- 
tefervatibn of the ancient tenures. And 
fo ftrid: is the law in this point, that if 
the rent be refcrvcd in filver, where it 
iricidntly was in gold ; or payable at two 
feafts, where artdently it was payable at 
one feaft 5 or if two copyholds cfcheat, . 
bne/liftrally demiifcd for twenty {hillings, 
and the other ten fhillings, and he de- 
* iftifdi both for thirty 5 fo if three acres 

O 4 cfcheat, 
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it feems my Lord (kke vc^ik be under-- 
ftocxi, that when any. one hath ^n eAate, 
to which another ha*h right at prefent, 
that the awner &f fuch a defeafible eftate 
cannot make voluntaiy grants. Btrt the 
infant and the feoffor have no fuch rights; 
for the feoffees, in both cafes, have law- 
ful and rightful eftates in the land, tiH 
they arc defeated ; and before they are de- 
feated the feoffors have nb right. A man 
feifed of a ifianor in fee hath iiTue ^ 
daughter, and dies, his wife frivement 
^ enjeint with a fon ; (he raakcsf grants bjr 
copy, afterwards the fon is born. Feoffct 
of a mandr, on condition to infeofF ano^ 
ther, the next day, makes voluntary grants 
• by copy. i,ord of a marior coihmrts fe- 
iony, add after exigent granted he paficth 
liway copyhdd eflates, and then h at- 
tainted J if he were conviCl by verdift trtr 
confeilion; in all thefe cafes voluntary 
grants by the lord are good; for he wa4 
domimts pn tempore. My Lord Cbke fays^, 
that if a lord acknowledge a ftattlte, atid 
then makes a voluntary grant, the hndfi 
Uw 94. ^^ no^ dKlrgeablef. ^iM Moor is againft 
this, and thetfe arc cifcs where the gtanl 
of a rent-chstrge, in fuch cafe, (hall biftidi 
the copy holder ; but there is fome diife- 
tence Between the two eafcs; fbrin caffe 
of i wn#, the lands were tharged *twtfi 

it 



It by the grant, but in cafe of the fta- Brown. zqS. 
tute, the lands were only diargeable, and |J^* *^' 
befdre the aftmal charge, were granted 4 Co. h« 11* 
iyfer 5 {vide Moer 8 f i .) ami therefore toay 
be compared to the cafe where a man 
makes voluntary grants, his wife (hall not 
be endowed of thofe landj, becaufe the 
copyholder i$ m by the cuftom/ which 
was long before the title of dower ac- 
crued to the woman. It feems the rea-* 
fon of this cafe is, becaufe the womah 
had no title of dovper to thofe copyhold 
lahdfi while they were in the hands of 
copyholders -, and the cuftom warrants 8 Co. 63. h. 
the granting them again, fince they have i^* '^ 
been always grantable by copy 5 and the J^ %6,^7. 
eftate would be deftroyed, if (he were 
dow^tUe of them : latere of the cafe of 
the ftatute. ifiiit if the heir, before af* 
figniiient of dower, grant lands by copy, 
th(!in it ieems (he may avoid that ; ' for 
ihe had then ^ per fe<£t title of dower t6 
thofe lands. Thofe things that take their 
effence by the lord's grant and intcreft, 
have no longer continuance, than his in- 
cereft has ; therefore if the Ibrd, tenant 
jfor life of a manor,, liccnfe the copy- 
bolder to alien, and dies, the licence k 
gone. Lord of a manor dcvifeth by v»^ill, , inftcsh. 
that his executors fhall make voluntary Dyer 151. a. 
grants of copj?htoW eftatcs to pay ^«bts 5 J^^4- «• 
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tb^ have no interefl:, nor are they Jo>^ 
mini pro tempore ; yet the grant is good« 
Tenant by fufferance can make no volun- 
tary grants to bind the owner. Grants 
made after ahenation in Mortmain, and 
before the entry of the lord, are goodr 
Grants by a parfon before induction, are 
not good. 80 if after inftitution and in- 
dudion, be reads not the articles, the 
grant is void to bind the fucceffor ; iamen 
quare. Guardian in focage may grant 
copies, but not a bailiff. 

My lord Coke fays, that if there be 
leflee for years of a manor, and he grants 
lands by copy in reverfidn, that unlefs 
the reverfion happen in pofTefHon before 
the leafe for years expire, the grant is 
void. The reaibn feems to be, becaufe 
now he makes a grant, which i$ only to 
take e^edt after his eftate ended in point 
of poiTeiSon, and fo will bind the future 
lord's intereft, but let his own be at large, 
without, any grant by copy, which by 
conftruf^on they will not admit, but take 
the rule (Iridlly, that he that is Dominus 
pro tempore of a particular eftate, mull: 
Moor 9$. grant in pofTcfliQn. And to this purpofe 

^R^oU^Abr ' ^^ ^y ^^^^ ^^ Oxford's cafc ; but it is 
499- agreed on all hapds, that if it conie in 

^^y 54- • poflcflion during the continuance of the 
^^^ '^7- iof^j>5 ei^ate,. lhat:that is good. But ther^ 

'^ , ' IS 



IS the cafe of Gay ver. Kay^ where it 
was held good n6t withilanding it did not 
come in poiTefHon ) and there it was faid 
that it was coftom only warranted the 
grant, which might as wtll warrant a 
grant in revcrfion as pofiefiion ; and if 
the cuftom will warrant the- grant of a 
fee-iimple in poiTefiion by fnch particular 
tenant, why n6t a reverfidn xti * fee ? 
And the like r^fdution was made in Sir 
Peter Caretx^i cafe. It ' fecms the firft 
ground of this law, That the lordis fbr 
the time bdng might grant copyhold 
eftates, wais, becaufe coi^holdcrs were 
only tenants c tit will; and fo, though 
the lord fro tempore had ^ut a particular 
eftate, and yet granted the la Ads in fee, 
yet that wa$ no prejirdice, but rather aa 
advantage to. the iord that was to. have 
the manor,^ in refpedt of the fervice he 
was to havedpbe him aftei-wards ; and if 
he had a mind be might put 6\M his te^ 
nant at his own pleafure. But this uncer<^ 
tainty of the copyholder's eftatc being 
found inconvenient, it was after Wards ad- 
judged, that he fhoukl retain his land, 
and not be fulgedi to the pleafure of the 
lord ; but the other part of the law was 
left as before; viz. that londs for the time 
being might grant lands in fee, though 
they thcmfclvcs had but .a particular 
. . eftate; 



eftate 5 and thk onftom being contiriue^ 
to this day, is wb$( w«i:rgdjt$ the grwto 
¥y wpy. Fprjit i» ^naft art^in> tbofo 
eftatep that grf^ granted by^^ofds that Imve 
i( particiUar ioter^il, eaiOinQt be derived^ 
f ro(n this ii^terciis ^f ith^ iocds 1 for if 
ti:iey wec^ thiy moft d^tortBine wfaon dae 
Ipixl's eftate determines ; \ibr mm^ fkiju^ 
ru dare^ ^c. therefore jwhere there lutfa 
been a cuftom ihat fuRh Jaods have bseH 
Uratited titnc out Of miodi by copy inife« 
% the lord» there the duftom gitss tfacf 
eitate^ and the lord 1$ but oifi^m's ioftrtiH* 
snent tp oonvey even whore he hath them 
i(r» hb Qwp h^nd^, ^Dd.tnay, if he pleafea^ 
8 Co. 63. retaifi thenn. And ta this pofpofe is the 
cafe of Svain^ tvhidi fceiiis to be a 

i^Fonger: eafe ^ha0 befote. Qii^n ^'^^^-^ 
kith feifed of a xnandr in. fee, paired ol 
which manor was a rcfd and; a hadf cop^^ 
hob) laad^ aod ^knnfable bf copy for one^ 
. two, pr thfce* Hsres, and iiien: the queen 
denied the isianor to oxie for twenty-one 
years, exeats imoikis hfeis^ &<:, who 
afligned he interrft tp one.^, P* the 
<3^eb gi:ams the revetfion to 5. and hi^ 
bdirsi the hsSkc attorni ajod then : holds ^a 
cowt, andgraffuts a faouift and'ihe faid fod 
tsdi a half.ef :hthd by^ copy for life, upon 
whioh foooe fesees grew } and widiin the 
manor there is a cuftom that every copy* 

holder^ 
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holdeTy tenant f^r ]ik^ h^ ufed to tai;« 
e|l trees growing upon )m qopyhcid lan4 
foX' fuel in his- cppyhoW hQw% fi?r, an4 . ' :. v 
tbe cppyiu>lder ci|t (]own th^.^qsf xo tba| 
rod wd half for th^t purppfe, ai^. he m 
the rcycf flop, fjfi^Ht^ tt;c4^af« j i)^t it wa^ 
adjudged for iKe #^d*nt, ;f|bat aojiwitl^- 
landing the feverai^ce he mixht p»kP efto^ 
ver3; m whea he ivas i^^.^opyi h( 
dauae^ hy ci|^xp^ , which wa;^ ^boyc tl^Q 
ievergacie* Thewfore if (x^}ibpl|df9S:have ' ^ 
liied tQ ha,ve compoisi in the iard> waile. 
op eftQvcr$ m l^j? wQod^ , w aiiy odicr 
profit i^pprendo: in> any other p»c of th^ 
^aijior ; ^d the 4o^d alien; fhewV^afte oc 
^pod by feo£^eiA Qi: fipCj^^ffd t^ . ^ . 

m *ft»te hy ,<ppj[ ^ . jtljfi flofjyMdier ^ai^ 
talctthc projite |n *thehand^ of tbef^lienee s 
^ the cpJCUul) jifpicf^ 1^ jn|cji^ef}|b to thfc; 
wiqcNpijI,^ as,tp4he cppyhojdcf jwfiajcla^ 
^ra^iQMnt t};^ J[cyer9f)ce. If the^^lien^r 
tloA he« by fiag, ai^d ^ f^4b ^9^. idaira 
withi^ iivp jge^rfi, it icons ^Is barred. 
This :prici|res tb«t tj^iscopylipldcr claims by 
cu^ojji, not by t^G Ip^-y fw if he did, 
t}}e.%Q0ment y[i^9i# bar him of hi$ com*^ 
vf^ j» ,thc iame <»ife. ia repwftwi by Mfor,^<^ su; 
fSjl^tn.Elizai?€th fejied qf a. manor ip fee, 
g^j^ntf^ copybolds}^ ^xcsl of the manor, 
to, j9pf in fee by copy, and thep gfants 
the .inheritance of thofe copyhold lands 
' ■ • - ' to 



to another in fee ; the copyholder mikti 
fais willy and devifes his lan^s to Mur^et 
40o.x|.b. the plain tiff in fee, and then furrender^. 
his copyhold land to the ufe of hi$ laft 
will, into the queen's hands ; and betweeix 
the heir* of the faid copyholder, claiming 
by defcent, and the devifee, it came to be 
a qaeftion, Who ihoald have the land ? 
And it was refolved, that though the 
copyhold Was fevered from the manor; 
yet it fHH remained copyhold land ; for iC 
would be very unreafonable that it &ould 
be in the lord's power to dcftroy the co- 
pyholder's eftate^ and the granting the 
Oj-Jac. $72. inheritance over to another, cannot vcflr 
♦^ *^- ^\ any greater intercft in the copyholder, fo 
as to make his land free, any more^ than 
k can deftroy^hc grant by copy : And 
it was further refqlved, that the copyhold 
defcended to, the' heir, notwithf):anding. 
the furrender; for that was void, becaufe 
the lands were not parcel of the manor j 
and the devife only will not pafs copy- 
hold lands ; and the copyholder (hall pay 
all thofe fcrvices to the feoffee of the in-' 
beritance, that he ufed to pay, wirfiout 
Jcecping a court ; for all thofe fervicesi thit 
arjic by rcafon of a court, he is excufe^ 
from, becaufe the feoffee can keep no 
court ; therefore fuit of court, and fthes 
for alienation and admittance are gone $ 

for 



for now the copyhold cannot be fold, nor 
the feoffee cannot make admittance or 
grant by copy 5 for he is not dominus pro 
temporey the laiid being fevered from the 
manor; but all thofe things that were 
forfeitures before, are fo ftill, if the co- 
pyholder be obliged to do them, as wafte, 
making a feoffment. So if the land were ^^- ^^- 499* 
of the nature of Borough Engli/h^ &c. it ^^^' 
ftill remains fo. There is no way. for 
fuch-a copyholder to alien, but by decree 
in Chancery againft him and his heirs. 
As this cafe is reported by Croiey it is ^ro. B|.:«5«' 
faid the copyholder's heir (hall pay a fine, 
as before; but how can that be, when 
there can be no admittance: And Coke 
is againft this ; the cafe is but fhortly 
reported by Croke. 

When the« lord grants the inheritance 
of all the copyhold lands, the grantee of 
all fuch may hold a court, take furren- 
ders, and make admittances, though the 
grantee of one copyhold cannot; and this 
diverfity is taken by my lord Coke^ in Neai 4 Co. 26. b. 
znd Jackfon's cafe, reported alfo by ^'''^ ^*- "5- 
Croke ; and the fame point is alfo rcfolved 
in ainother cafe of my lord Coke*s ; for 
thodgh it be not a manor ftridly, becaufe 
there are no freeholders; yet as to the 
granting copyhold efktes, it is. a manor j 
for in- truth every manor, confiding of 

P free- 



freeholders and copyholdersi hath twor 
courts, one a Court-Baron^ and the other 
a Court for Copyholders^ whereof the 
1 loft. 58. t. fteward is judge ; and therefore what rea* 
fon is there, fince thefe are in effeA two 
feveral courts, and there are feveral judget 
of them, that the want of freeholders 
Ihould hinder the grantee from keeping 
a court for granting eftates by copy, efpe* 
cially, fince the confequence is fo fatal i 
and therefore if the lord releases the fer- 
vice and tenure of his freeholders, yet 
Giro. Ei. 39. the lord may keep a court for his cufto* 
•^^ mary tenants: And fo though the lord 

cannot make two manors of one, con- 
fiding of demeans and fervices, yet by 
his own a£t, he may make a manor of 
copyholders. This feems to be tmt a di« 
vifion of the courts, whrcH before were 
in one } for a manor feems to be fo to two 
intents, as to the freeholders, and as to 
the copyholders > and fo ih effed feems to 
bjB a double manor ; and therefore are 
there feveral courts in effect, and feveral 
judges^ according to the matter that is 
before them> and fo it is no new making 
of a manor to grant the inheritance o£ 
the copyholds, but only to put that into 
the hands of two men, whicn before wa» 
in one ; and yet was as much two maaora 
then as now. But ntotwithfianding all 

this. 



this, there are precedents that fuch gran- 
tee of the inheritance of copyhold lands^ 
cannot keep court, no more than the 
grantee of the inheritance of one copy- 
hold. And it is faid) that a writ of error Oo. El. 103: 
was brought upon the aforefaid judgment; 
and becauie the opinions of the judices 
and barons were^ that the judgment was 
erroneous the party compounded, and 
the plaintiff in error ^ had the land j and 
thedefendant the cor^i &pon the ground. 
There is the cafe of Bright and Fortb, Cro. El. 44.2; 
where a- recovery was fuffcrcd of a minor, 
excepting the land in^Sradnvayy in which 
were divers copyholders for life j which 
part in Bradway was afterwards conveyed 
ta l^e^ coafttcfs of Darby , who granted a 
copyhold for life. In this cafe it was re-> 
(blved^ that the grant was void, becauie 
there v^s no manor $ and though it was 
infifted on, by one of the counfel, that r 

there was a difference betwixt copyholds 
of inheritance and copyholds for life only; 
for when they were for life, they could 
not be granted again ; yet it was' anfwer- 
ed by Anderjbn^ that it was all one $ an4 
indeed what reafon can there be for a dif- 
ference why one (houid not be ^raritcd 
again as well as another ; and why a court 
may be kept iii one cafe, and not in the 
<Hhcr? This cafe was Mich. 37® 38 CrO'El.sss; 

P 2 El. 



SI 2 0i cnftomatp anti 

EX and in Trin., 36 EL Anderfon was of 
a quite contrary perfwafion, and Held that 
a lefTee of the freehold of copyhold lands 
might hold a court and grant copes; 
which (hews there is a material difference 
between the two cafes; or elfe Anderfon 
was of a very variable temper. Arid in- 
deed, this cafe doth not feem to cdntra- 
didl the cafes before ; for there the grant 
was of the inheritance of all the copy- 

4 Co. 26. b. hold lands ; here but of part ; and a man 
cannot, by his own adt, create two feve- 
ral courts and manors; but when the 
grant is of all the copyhold lands, there 
is ftill but one court for copyholders, 
which there was in efFeft, when the aia- 
nor confided of freeholders. But be it an 
authority againfl the granting I^nds by 
copy, it feems to be but weak, bdng both 
againft reafon and fev^ral other. Qiies ;. for 

Cto. El. 662. ^^^^^ this, it was held, that where a woman 
was. endowed of the third part of a ma- 
nor, and ainong the reft of a copyhold 
tenement, that {he might grant it by co- 
py; and for what appears, this was the 
only copyhold tenement was granted her. 
But this being done by aft in law, ixo pre- 
judice could accrue to any body. 

4 Co. 26. a. The leflee of a copyhold fpr a year 

^^•^^•^^*' (hall maintain an ejeSiione firnuey for the 
common law warrants his term, and. there- 
fore 
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fore gives him remedy in cafe he be oufted: 
So if the lord gives licence to make a leafe, . 
the lefTee (hall have an ejedment. 

There is the cafe of Stephens and Eliot, ^- E'- 483* 
where it was held, the leflce of a copy-^Lcaj^g^ 
holder could not maintain ejectment at Cro. £i. 53^^' 
common law; and this is generally fojMo*^^ 
but then this muft be underftood of a539,679;aiid 
leafe without licence, and for more than 27«»o»t. 
a year ; for by the licence, the lord gives ^J^'^ 728.' 
up his power of adjudging about the lef- 1 Leo. 100^ * 
fee's eftate, becaufe when he hath given '^* 
licence, it feems he hath an eftate at com- 
mon law, though of copyhold lands. It 
is held alfo, in fome cafes, that if a leafe 
be made without licence, the lefTee may 
maintain ejectment at common law ; for 
the leafe is a good leafe again ft any body 
but the lord. If a copyholder may by 
cuftom make a leafe, fuch a lefTee may by 
common law have ejeSlioneJirma, making 
mention in his count, of the cufkom, yet 
this muft come on the other fide, by fome. 
In this diverfity of opinion, it will be 
good to fee what is plain, that fo we may 
more eafily determine and know what is 
uncertain. And fir ft, it feems plain that 
a lefTee for a year of copyhold land, may 
have an ejeSiione jirma : And it is very 
plain alfo, that where a copyhdder may 
make a kafe by cuftom, fuch lejQTee may 

P 3 have 
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bave cjedment. Bat the queftion is. 
Whether fuch leflee need meDtion the ca- 
ftom in his count ? It feems alfo to be 
plain, that leflee by licence may maintain 
Mo. 272. the adion for the reafon before. But the 
9»t* . main doubt of the cafe is. Whether a lef- 

fee, without licence, may maintain ejedl- 

ment upon that reafon that the leafe is 

good againft every body but the lord. 

And fir ft, there is the cafe of Goodwin 

Owtn 1 7. vcr. Longburfty where it was held, by all 

Cro. El. 53$. ^he judges, that fuch a Icffee might ; but 

the cafe itfelf was upon a leafe that was 

licenfed. And it is faid, in the cafe of 

Haddon ver. Arrofmitb^ that fuch a leflee 

Cro. EL ^61, may have ejedment. In the cafe of CoU 

firtna lies of copyhold lands ; but it is not 

^aid upon what leafe. In the cafe of 

Sparky it is faid by Popbam^ that it lies in 

fuch cafe : In the cafe of Stopper ver. CUb^ 

forty it is adjudged, that the lefTee of a 

copyholder fhaii maintain an ejeBione 

firnue ; but it is not faid, whether upon a, 

leafe for a year by cuftom, or licence j fo 

that here is no cafe when this vtras the 

point of the cafe, and but one cafe where 

the judges were of that opinion, 

Cro. El. 394, On the other fide there is the cafe of 

483, 524. Stephen and Eliot ^ where it was hdAper 

'\ that a copyholder could not have^ 

cjc<a- 
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ge£tixient ; and it is faid fo in Laugbfer^s 
ode, and in Harrifon's cafe^ that ejed* 
ment lies not of it, unlefs the plaintiff 
declare on the cuftono$ and all thofc cafes **?• *79« 
that are for declaring upon the cuftom are ^0."^ ' 
againft it. And this opinion is fupported 1 Inft* 57- •• 
by thefe reafons, that when a copyholder 
makes a leafe^ he determines his will^ 
therefore may the lord enter ; and if the 
kflee enter, he is a difleifor. And my 
lord Coke'% faying, that a leflee for a year 
may have ejedtment, excludes others from 
having it. 

A cuftomary manor may be held by > BoU. 57. 
copy of court-roll, ad voluntat. &c. and cJojt/lSgg^ 
fuch a lord may grant copies; but itcoDcjs/. 
ieems it muft of fuch things as have bceri^*^'^* '^o* 
nfually demifed by him ; for it feems he Thefe cafa 
cannot grant all his demefnes by copy , «» t|in» »^ 
without they have been ufually demifed : ^^^^Jft^^J^ 
For though they have been demifed time coon nuiy te 
out of mind by the fupcrior lord by copy, ^fW by one 

,1; * Ml . ^ u- J r u ^-^ * that hath facfc 

that will not warrant his dcmile by copy ; ^ manor, b«c 
becaufe the cuftom muft be, that time out not a coon- 
of mind they have been granted per Do^ '*'^' 
minum Maneriii now they have not been 
granted by him that is lord of the manor, 
though they have by the fuperior lord« 
This cafe feems to prove that a coftomary 
manor to hold courts, &c. may be with- 
out any freehold fcrvices } and it may as 

P 4 well 
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weir be* objcfted againft fuch a lord's bold-* 
ing courts, that he hath no manor^ be- 
caufe no freehold fervioes; but it feems 
he may have freehold fervices. 

A copyholder may furrender by attor-* 
neyMn full court ; for of common right a 
copyholder may furrender in court, which 
is^ common law ; as he may make a leafe 
for a year without licence ; and as an in-^ 
cident to this power, the law allows him 
to do it by attorney; and a copyholder 
may be admitted by letter of attorney ; 
but this is not of common right ; for every 
copyholder is to do fealty, which the at- 

/;\ torney cannot do for him; therefore the 

lord may refufe to admit by attorney ; hut 

if he do admit him, it is a good admits 

tance. Bat where there is a cuftom for a 

. copyholder to furrender by the hands of 

- two cuftomary tenantis into the lord's 

hands^ there he cannot furrender by at-? 
torney into the lord's hands, by the hands 
of two cuftomary tenants ; for fuch a fur-- 
rend^r. is warranted only by the cuftom ; 
and therefore unlefs there be a cuftom alfa 
to do it by attorney, the common law 
cannot give that as an incident, for i(: 
allows of no fuch furrender. 

400.26,27. The lord himfelf may make admit? 
tancfs or grants gt any place out of the 
manor^: for he ^s not confined any more 

.. \ than 



than any other perfon, to grant an eftate 
at will where he pleafes ; but there being I^- R«ym. 
only cuftom which enables the fteward to f^'-g^ 
make fuch ^.admitt^ces or grants, that 
which he do^s he muft do upon the ma- 
nor, unlefs there be a cuftom to keep a 
court out of the manor, which will ena* 
ble him as well as the cuftom to do it up- 
on the manor. . 

It is faid, that a fteward may grant co- do. EL 103. 
pies as well out of court as in ; fed quart. 

Feme copyholder for life takes hufband Ld- Rajm; 
who doth waftc, this is a forfeiture of the '59» 
woman's eftate ; but if a ftranger do it 
without the aflent of the hufband, it it 4 C^* ^7* 
no forfeiture: 

If a copyholder be feifed, by force of 
feveral copies, of feveral parcels, by feve- . 
ral tenures, if he commit a forfeiture in 
one, it is no forfeiture of the reft : As if 
he commit wafte in part of black acre, it 
is a forfeiture of all that acre; and by the 
fame reafon, if wafte be committed in one 
acre, it is a forfeiture of twenty acres, if 
held, by one tenure; for the condition in 
law annexed to the whole eftate is broke ; 
and fo the lord may enter for the forfei- 
ture: But where there are.feveraj tenures, 
though they be in the hands of one copy-* 
holder, therje are feveral conditions r ia 
Jaw AAnex^ to, ^.levciral parcdls, .and 

there- 
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therefore the breach of the one is not To 
of the other. If fuch a copyholder far- 
renders to the ufe of another, and the 
lord adarits him by one copy tenend* per 
antiqua fervitia^ the feveral tenures ve^ 
main; but if the admittance were by one 
tenure, then it feems a forfeiture of part 
would reach the whole, becaufe the con-- 
dition in law is but one. So if feverdt 
copyholds efcheat to the lord, and he 
grants them again teneni per antiquafer^ 
wtia to A. and he commits a forfeiture 
in part^ this extends not to the whole. 

*He, that comes in by admittai^ upoti 
. another's furrender, isi in by him that 
' made the furrender, and (hall fuppofe 

himfelf in the Per by him. 

4Cau27,28. Where a copyholder hath feveral par- 
cels of land by feveral tenures, the lord 
ought to aiifefs and demand his fines feve- 
^ly } f or the fine for one may be reafon-- 
able, for another unreafonable : And if 
fuch a copyholder furrenders to the ufe of 
another, and he is admitted tenend^ per 
antiqua ferQitiay the fines muft be feve- 
rally aflefied. 

13 Ok 2. ^^ ^^^ is due either upon a defopnt or 

{urrenderj till admittance, for that is the 

Stn. 447. caufe-of the fine ; and therefore if after 

that the tenant deny to pay, it is a forfei- 
tures bot if the fine be uncertain, the te^ 

nant 
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liant is not bound to pay it preicntly^ be* 
caufe he could not tell what it would be$ 
but he muft pay it in a convenient tlme^ 
or elfe the lord onay appoint a day for 
biiD to pay it on ; but a fine certain he 
muft pay prefently upon admittance. Notei 
The lofd ought to afleis a certain time and 
place for payment of a fine uncertain; for Hob. 135. 
the tenant cannot carry it always about 
him, and he ought to demand it. 

When the fine is uncertain, it ought to Cro. El. 779. 
be reafonable, or elfe it is no forfeiture if f^co°^** 
the tenant do not pay it. As this cafe isTwoyeais 
reported by Croke. it is faid, when a fine J^' "f^.'ij 
is certain, the heir ought to tender it upon imreiroiiabk. 
his prayer to be admitted. As it is report- 
ed by Coke, it is faid no fine is due until 
admittance, and that admittance is the 
caufe; and as Croke reports it, fo has 
Mifor^ 623. and if he do not pay it, it i^ 
a forfeiture. This feems to contradict what 
he faid before ; for if it cannot be a for- 
feiture until admittance, the demand ofHokiss- 
the fine muft be of the perfon of the te- 4Co. 49. k 
nant to make a forfeiture. So of rent. 

When a furrendlicr is made to the ufe 
of one, without ^nupreiling what eflate the 
cejiuy que uf( (hail nave, he (hall only havtt 
an eftlte for life, except there be a par- 
ticular cuftom to the contrary ; as if there 
|m a cuftom that h6 thtft hath fui efbte 

3 >• 
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^&/uis, he fhall have fee; this cuftcmif 
is good, and fo of the like. The limita- 
tion of the eftate is always added to the 
ufe, not , to the furrender into the lord'$ 
hands ; for a furrender of the eftate gives 
up all the copyholder hath to thelord* 
Put the cafe then, that the furrender was 
made to thp lord for life, to the ufe of 
another for life, what eflate would the 
lord then have, and what could he niake 
over ? Or, quttre^ Whether the words J^r 
life would be of any fignificancy, though' 
he that is admitted be in by the furren- 
Style 145I deror. Yet may a man furrender to the 
4C6. 29. b. ^fc Qf his ^ifp for (hg takes the eftate 

firom the lord^ as an inftrument to convey 
the eftate to her; and fo it comes not 
within the reafon of other cafes, that thiey 
being but one perfon cannot contract; for 
be gives the eftate to the lord, and he ad- 
mits the feme to it. 

If one furrenders, and dies, if the fur- 
render be prefented according to the cu- 
ftom, it is good; otherwife void. So if 
the/cuftomary tenants, by whofe hands 
the furrender was, die, yet if the fur- 
render be prefented upon good proof, it 
is fufficient. 

If he, to whofe ufe the furrender was, 
die before admittance, yet his heir (hall 
be admitted s ibr upoQ admittance the 

eftate 



eftate is in the cefiuy jue ufe'ftatn the fur* «Sid. 38,61^ 
render by relation. 

Where grants have been made by copy 4 Co. 25* a« 
for life, a grant durante viduitate is good, Dyer '4. 
but not vice verfa. Co. 3^ 

A Reward is a good fte^ard to all in-^ 
tents and purpofes, that is retained by pa- 
rol either to take furrenders^ or make ad- 
mittances apon voluntary grants : But thS ' 
lord may difcharge fuch fteward when he 
will, that is, if he retain him generally ; 
yet a retainer generally by patent feems ^ • 
to be for life. The king's auditor or 
receiver hath no power by parol to re- 
tain a Aeward to hold the king's courts;^'- ; 
but he ought to 'have letten jjkent of 
the ftewardfliip of the manor, to make • ' "^ * 
ivoluntary grants. The king'& fteWard 
ex officio may make voluntary grants; 
jnuch more may the fteward of j| com^ 
tnon perfon, if he do not diminifh the 
ancient rent. 

The cafe of Shaw ver. ^Tbomfon^ as it 
as reported by- lord Coke^ is an authority Cro. El. 699. 
that, debt lies notdn the king's courts for Ji^^fJ; 
damages above 40 s. but the remedy was Cro. £l. 426. 
in chancery,. or in the court of the ma* 4 Co. 3 »• 
nor ; as it is reported, it is adjudged, that 
debt doth lie in the king's courts, becaufb 
the court-bacon doth not hold plea ofStra. 786. 
things above 40 s. As it is reported by Cro\ 
' ' the 
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the qoeftion was. Whether the damages 
were well afleiied to 50 A when the court- 
baron cannot hold plea of abo¥e40i. and 
it was held chey were. 
4 Co. }!• Under-*wood may be granted by copy, 

or any other thing, parcel of the manor^ . 
as a fair appendant to the manor. 

Cuflom for one copyholder to have 
common, &c. in his loras foil, is good ; 
for all the other copyholders may have 
forfeited their eftates or intereft thereia; . 

4 Co. 31. If copyholds come into the lord's hands, 

if he make a ieafe of them for Kfe or 

years, by deed or without deed, the ,ca* 

Cuthew 4t8. pyhold IS deftroycd ; becaufe during thofe 

eftates it was not demifed, or demifeable 

5 l4o. 108. by copy. So if he make a feoffment in 

fee upon condition, and enter for the 
condition broken, yet it is not grantabie 
by copy; but if he keep them in his hands 
never fo long, or grant them, at will, they 
may regrant them again by copy; fo if thic 
f nterrupticMi be tortious, as if the lordt be 
' difleifed, and the difleifor dies feifed, and 
after the lord's eibte is rcccmtinued, the 
, lord * may grant by copy ; lb it feems if 
the diiieifor had made^a fwfFment in fee. 
But if they be extended in the lord's 
hands, or his. wife be endowed, though 
the interruptions be by adt in law, yec 
they (hall never be granted again* 

If 



If the copyholder accept a leafe for 2 Cb. 17. a. 
years from the lord, the copyhold is for 
ever gone ; ^ and by the fame reafon a 
releafe upon that lesUe will pafs the free<r 
hold and inheritance to him: But if aCroCw.j2i: 
leafe be made of the manor, and of a co- ' r?'/A® V 

t_ 1J I /• 4 Co. 120. b. 

pynold tenement by exprefs name, ]ret Hohr>aig. 
this will not cxtinguifti the copyhold. c^^'t 

If the copyholder takes a leafe for '^^'J*'*^*' 
years of the manor, his copyhold hath no - 
continuance, but he may grant it by copy^ 
to another : If after the copyhold comes 
to the lord's hands, he aliens the manor 
by fine, &c. the alienee may regrant it. 

The lord {hall not have the cuftody of 
lunatick perfons lands, unlefs there be a 
cuftom for it ; neither (hall the king have 
it, for the prejudice that would enfue to Ut fuprt. 
the lord. 

In cafe of a widow's cffate, it is faid f^^* a£ 
to be refolved and agreed in Lex Cuji. 156* J92. * 
that no fine is due, ^are of this; for W&y 39- 
though the eftate be adjudged in the wo* 



* If coi^jrhold lands be in tte hands^ of a fubje£^ 
who 18 afiter prefened to d^ity ro^l, |he copy- 
bold IS extin£t ; for it is below the majdly of a king 
to perform fervSe fervices. And yet after his de- 
ceafe, the next who hath right fhall be admitted, 
and die tf nore iball be revival in him. a Siderjin 

man. 
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man, yet that is no argument fhe (hall 

pay no fine^ for the eftate is in the heir 

by defcent, and yet he (hall pay a fine, 

and both are compellable to be admitted ; 

" . r ■ , and then why (hould they not pay a fine ? 

The like of dower and curtefy. 

Hob. 196. A copyholder had common in his lord's 

y^^^J*g^53« wafte; the lord grants and confirms the 

Noy'136. copyhold land to him and his heirs, cum 

2R0]. Abr. pertinentiis\ adjudged the common was 

^BrowoL extindt, being annexed to his cuftomary 

210. eftate, by the cuftom, which eftate being 

Mo. 667. determined, the common alfo is, and 

Cro. El. 794. ' . . , If 

2 Vernon caiinot continue without words to that 

^$0. intent, and cum pertinenf will not do; 

for the common was not appurtenant to 

the freehold eftate granted by the lord; 

therefore care ought to be taken in infran- 

chifing copyhold eftates, to add words to 

' continue common and other profits ap^ 

Poft. Carter?* prendre io the copyholder after the infran- 

1 Vernon 393! cl^ifcn^Crit. 

Cro. Ja. 253. ^^ ^'^is cafe is cited the cafe of Ford 
ver, Ward^ where the lord granted to his 
copyholder the freehold of his copyhold, 
by the words of (Grant unto him all the 
lands, tenements and hereiiitaments there- 
to appd-taining. and thereto, afed and oc-, 
cupied) ; ^nd it was held he loft his copy.^^ 
hold 5 the .reafon feems to be, , becaufe: the: 
common was nothing appertaining, , ^fj 
^ to 



to the freehold he granted: But as this 

cafe is reported by M(H^^ no other words ^« 667. 

are pat in all conunobs, &€. appertaining 

tb the faid mefluage; and there another 

reafbn is added, viz. now he claims by 

tlie lord who cannot have common in hU 

own iground. But this is a reafon only 

where the common is in the lordV foil; 

but the other holds where it is in another's ' ■»*«*• 

foil) which is a much ftronger ca(e ; for /^^ |(g; 

as it feems in fuch cafe there is lio way lb 

continne the commons For by the grant 

of the freehold it is gone, and the lord 

can make ho new grant of it, but in his 

foil he may. 

My lord Coke^ in his treatife of Copy- Co. Cop. 1 6s. 
holds, faith, that if the lord demand his "^ '••^• 
rent ef the copyholder^ and he faith that 
he wants money^ and intrfeits the lord to Stm. 447. 
forbear ontil he be provided ; that this is 
a forfditure. And that if the lord niake 
a xootinaal demand upon the land, and ' . y 

the copyholder is hot there, this is a for* 
feiture ; bat if he demand once, and ilo 
body is there, this is no forfeiture. Now 
as in other refpeds, fo in this, yiz. copy-^ 
hold coftoms ace not to be expounded 
by the ilri£t rules in kw, which appears 
from what Coke fays^ I;rh6 owns^ that if 
the copyholder be not there' Open fh« 
kod, i^ ^ te^ forfeitufip; yet fai cafe ojf 
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•■ z, Wditiop, fos ror-entry, i that .h^d heeo.ii 
^forfeiture to eiuitlputbe. feoffgri tQii9«ar 
'^XfY.^ . But^the^condition annexed. t^copjB- 

^j^oiid cftjtcs, ^ #t cftpjlitijpn bin h.vx<y,lss 
^the efUt^.pf, copyho]4prft gre.but jin.cftailie 

.^Ocq ofjt. .ftnd ptttsi it out pf, the 4)0 war 
^of.tlj/? jqr4 .tft dejcrminc their ;d[btcs,i.fi> 
^ng as tl^ey 4o |t^i.r fgrvice^. .Bu« ^hm 
jji^,/ail: doiqg .tfeis, the Jaw ■ no Joiiger 
)prQte£^. t^ir (.e^t^^ bu^ fuilers .the lood 
,;p.ier)tfsr].,bpt |he9 t^i& irefufal la do.thnr 
.jf^ryic^inuil he ^i<filf<|l,. m it .ieems, which 
will amount to a determination jof .the 
.ff iltpf th? popy^oW«r, ^d not. any. other 
j-efuf^, lif^ figpi^cfi hifi d?figtt tpLftt^, 
iJWad fo . t9 , qontinue his .>yiU $ .and >thcre- 
.^rj. « ib|«o tbfi)<»f«:alioBe^ where ithc.copgr- 
.Jipl^ec, int^tc^ jh|B iprdi tOi.ibrbeafiois 
.»fiS:lftW.i ToiprpYB i»rhfcb,.tha»,is.thc 
Mfr fijj. j^Q of Cr(/^ %!fx^Ffyart .vghcrcrthat was 
,mAbr.^^ RO.forfwtumj.fcm thc.<afij.k fidf 
ol^^.VRPQ 9 f^PtnAod «pQD ]th6 jiaad.ibr 
v^ittiffe ycafSijFpf^t^ no r! tody, bong thecb, 
.^j^tl^(,yit,wfrff, ^lifpsfeitwc or.ioa; aad 
Cw. EI. 50J,, jjg ths, <g4e is, reported by.Gr»4?»: one "yn&gi 
<:yW;Of .9|»o«on;jii w0S.J)o forfekure, bfc- 
iica|i|{f!! i^^fm m\f % denial in. Iaw>. and 
j.^baii.^e QPin^itioo.inUaw.jiras.ncit annex- 
'ic^YfctiM nQQ-{^y«i^nt»^JbiititQithe,tnlfiil 
«.Fe$a|^: Bat two otiber j^dgea held it to 

be 
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>/beta;jfit)rj^iliQre, and that a denial m) Iftw 
. iis a forfeiture^ .'aa welL.as ;» d^p^i in 
-i^d >i //^^ . adjuTMtur :; and . ng. . inore^ of- 
it is laid ,in ^at;book.. ) Bot; thf pa^^^is 
-Miifarcporited inMgor.i a«d tbfcr^Uii^.feid **«» 3S^ 
Itt be. held laviforfijituEcbyi tbqi fam^ Jflro 
:gudges(^ but «thc cea&n gtvea.ws^i ab^^ufe 
•ifo iloAg ai> lion-payment amounted to a 
i.wHfiilrefttlal. . . j :..... : j.; ^;j 

fill.. My l^rd <G^r faya,; that a d^fmand. up* . 
!>S0D f];»eJa6dr!$ no.fi)i?fei]tuGe^ If/ th^-^ijei]|pt 
* .le wit therv, cun1cii6jitdhe'M>c0htjnuf^;;dp- 

:.JHandk.;Aiid there isj i^:i^AlK^Jipif(^^,^Zt 
ofrhfcircit;iwas.ad^iiflg9di..tfcat a,dfl«08nd]/pr Cro.jac.617. 
; jRnbiOr 2fifteiaMift;be/of ;jt^e ^r.foii. ^pf itjie «£• 
i cd^bolddi','v;wJaicbr^)r<j)ws ; t|»t -a d^iiial * ' *''^ 
'>ia'htwrjihri)ij notJnaJbi &\«6>Xfeitprei.i ^T^t 

-cafen^fc^vPjhe.JordLi.a&fled ,Afi$flQ pf 
twenty nobles dpi^/iii^-Ttopyja^ld^riiiftftd 

oqp^o^teiLJifdii tot?jJayiiU:<oAb*ti^i1iff at ... ,, ^;^ ^ 
' hisii£hifd)\;mcbin the ibaoor^ ithf^^ «iH}9lN 
o after.; jafadi; the: &>e ibc^ngi/iQt .p9Ji^tgt)<$i^e 
iiUm^ a]]|K)intbd, he ^tejred. without any 
'demands. ;;...«7 . oii ;,,' y,: cj .^:.;^b 
'j.^ The kafc of JFJUidm was <thi§3. the ^^ »"• 
rlogi i kkmanded : the ; recti of ^hp , cfipy- 
holder i^%c gafwetred, be had it pot wi^ • 
:jhim tbcn^ ;but thatibe, Iwould p»y ^t as 
ifoohiasibei could; the lord (aid,; pay: it M 
11x15^ ii6afc ^tfiidi a day,.which hPftfe^wfis 
liiritbin the manor. Adjudged^ firft, that 

Qjt th« 
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the copyholder's words (though a denial 
in law) was no Ibrieitare^ but his non- 
payment at the day afiigned was a forici* 
ture, becaufe it amounted to a wilful de- 
nial, for he promifed to pay it, and fiuled ; 
but had the place ailigned been out of the 
manor, it had been no forfeiture. This 
cafe is apparently difitrent from that next 
preceding ; for here was a demand of the 
copyholder himfelf ; there was no demand 

lit. R«p. af all. There is the cafe of Ca/dn and 
Utiertf where a widow had copyhold 
lands, and divers perfons came fcur the 
rent, whom (he put off with delays j at 
laft comes a young gentleman ami de^ 
mands it ; (he anfwered that (he did not 
know him, but if he would dance' before 
her, if (he liked his dancing, flie would 
' pay him ; this denial was adjudged no for- 
feiture, not being wilful. ' 

• Ca.*s^s. If the eftate of the lord ceafe by limi- 
tation of ufcy and the ufe and eftaite of 
the manor is transferred to another, who 
demands the ^rent, and • the copyholder 
denies to pay it; no forfeiture without 
notice to him of the change of the ti(e 
and eftate. The ^like law of a bargam 
and fale of a manor inrollied, &c. 

It feems the law is the fanle concerning 

' leafe and releaie ; but if the txianor be in 

pofl^flion of tht lord himfelf^ and not in 

the 






the hands of any leflee, and he makes a ^ 

Icafe, and then releafes, the lefTee having 
poileifion; qiuere^ if the copyholder de- 
nies paying, if tlfis b not a forfeiture, 
becaufe the entry of the leiTee is notice 
as much as livery, &c. 

* Non-appearance at court after fumoions **?[5i?^ 
is a forfeiture of the copyhold ; but with- ] r^, i(gp* 
out warning it is no forfeiture, but only sc6« 419. 
negligence 5 and after fummons it is a for- ^ ^ 
feiture, without an exprefs refufal« as in 
cafe of rent : For the confequence is more 
fatal in this cafe, becaufe without the 
copyholder's attendance there can be no 
court. 

It is held^^ lot. cur. in Sir,y. Brauncbe's » I«- 104. 
cafe^ that a general warning withiti the 
mrifh is fufficient; fo that if the copy* 
holder doth not come, let him live where 
be will, it is a forfeiture, becaufe his te- 
nant may fend him worc^^ It was there 
likewife held, that fick6«fs, or a great 
office, may excufe the copyholder's atten* 
dance, and that fervices could not be done 
by attorney, but aq attorney may eiToin, 
But as to the poii^t of general warning, 
four days notice has been adjudged fufH- 
cient time; and how can a copyholder be 
fummoned in that tiooie that lives 200 
miks o&} therefore it was held in the 

0^3 cafe 



Cro. El. 35 J, cafe of 'Javerner vcr. Cto/ot&^v that gene- •* 
SOS. $06. j^j ^o^jg^ J -.^j^. fofficit^nt/'Btit 'a fferf8«)-4t 

lammobs : The !ik^ in ' 'CHJP' and Bya^'v 
cafe; this ofJihibh' feemrtfjoft-rtafrti-- 
able. If i cofivHoMer' be in debt, ihd ti: 
aftaid of being arrfcftea^ bt i^ aHbabknipt;--' 
Co.ftop.is9i;and keep§ hopfe, .tbefe^are good excu^^*' 

T^i :.'r/J/^-3 A«.io7. ''■■■ ••--''•- 

" The Idiid conies to the copyholder, and 

requires him to' do 'his fervi!cc8;''itrtd" thfe^ 

copyhoMer anfwcrs, if they are doe^ htf' 

Litcbiss. will do them ^ but it (hall be tried af ia^' 

Style 14'. ftft. Whethfer thfey are^'dde by law j this' 

if lio fclrFeitiireJ,''b«ing, no -wilful itfufali-' 

If the' copyholder feyj if il^ be ti codrt^ ' 

he will appear at it, if not he willh'd^f^^ 

' ' " this is tjo forfeitiirie j • biit if (hat Tpt-tfe'fto 

cbntroverfics about the' courts , but that &'' 

only ufed ks'a'fhift, ^thtfn it'feitaS it-is a'' 

forfeimie.- • ' ' < "- ' "•••'• • ■^' '■ 




3« 



Whfcre 
4 Leo. 30, |i,e ^anor ij^ tijjt- ^^y jj^j^r • f^^ ^^^ 

to court tb be-^dmittfed'; and^f'he dqP 
nbt, fA-oclattiatibni- (halV be made foi"hiiii<^ 
to conie TnV ahdWm IKetWb'Heirt c«uitt|* 
or elifc 'that thfe lord* ffi^l feifti «i^ ii'W- 
fStfeittirei' 'for ft^ cuftoih'is'a'gbM m"" 
{few, be^ngV>%^^ompil -the taftafitTtff 
cfepie in^lifl '^' aaraJttW. 'Bdf^if W' 
•■^•^ r-,P - • heir 



heir be Beyond^ fea at'tlie ume o^ the dfi- ^ 

fc^t,' or'^WUhib age; non tompiSy ' or ^li' 
prifoa. Buit it feetm fuch cttftbtil would' 
biiid -i- feirie toHtt, beirig ' like to the ' 
Chfi of fitac!8 at common law; in whieh'' 
Cbfethey Only w^e> hot bound whofcould* 
not ■ make daioi^ but a feme' covert ha-*' 
ving tf!hu{band[' fnay'claim by' hii^, and, 
therefdre' (bo iras' bound. Bot if fudi^ 
bear W within' Englknd^ it the time df 
the firft proclamation paiTed, and theh' ., . . 
git>;be5>erid^fei,''liie ihUFfbrfiit}' ibr'he 
bad warning, and bught to hate come iri^' 
{Avd'ndt haVe difabkd<hinnreir from ma- 
Mng dkim. But If he had gone beyond^ 
^, a#ter! the defcent, a(nd befbi^e the firft* 
j*odslniatidn/ thiy hid been no fefftfturieV 
fbr at fbd fitne iof the court he is'tti-make. 
dtSKcf-, ftdmtri'i It ivafe faid- by »7^'ao.J«ioi; 
/ftiwt, thai -becaufc the Ibfd ian not hive '"^* 
ariy feryides dbn^ him In the m'cfah' tifhe,' 
diat the lord m^y ftilb the larids and take 
the mfean profits, 'and fhalf not be atifwer-' 
able fOf Xhetov.' '<Sed-quare: -^ ^ * 
T If a jury'or htbmage tcfufe to prefcnt'^«n.'« 
the-articles; accordihg to ifhei^ o'ith. '^his'cJjgjjj^ 
isTsr fdrfeituTe of their copyholds; ifor ^^^6761 
pfejAidiiEt thereby ^Affoidg. * If-the copy-i- 
U6Mey inalcd% teife, 'it is a forffeiiure, yet 
it'% no'difleifih to thi lord,' which W 
fflalft ftom "the difd' th«tt fey^'fuch ji 1»(9 



232 £>f ttifjtt^inatv attb 

is good againft every body but the Iptdy 

for it could not be a leafe at all,, if it were 

^ a difTeifin. It is a forfeiture, becauie the 

copyholder has broke the cuftom of the. 

jxianor^ by bringing in a tenant without 

any admittance ; but it is no diiTeifiain 

ftivour of the lord, fince the copyholder 

hath fuch eftate as may laft much longer 

than the leafe, and not a bare leafc! at 

will. 
tBoBtiS9. ^ i^fg ijj^t ^jll jjjj^^g ^ copyholder 

forfeit his eftate, ought to have a certain 

beginning and end, or elfe it is a void 

leafe, and can convey at mpft but an 

cftate at will, which is no forfeiture. A 

Jones 140. copyholder for life makes a leafe for a 

J,^-^^- year, and then makes a leafe to the fai»; 

1 BttUL 115. party for another year, to commence one 

day after the fir ft year, and then furreo- 

ders his copyhold to the lord } it was zd^. 

judged the fecond leafe was a forfeiture; 

for it is not warranted by cuftom, and fo. 

being out of the cuftom, it is, as every 

other leafe for years, ^a forfeiture; for 

though it be not to commence till after 

/ the firft leafe ended, yet the land is chaf'* 

ged with a double intereft, one in pra^ 

Jeniiy the other infuturo j ^hich is againft 

the cuilom, and fo a forfeiture. Se«*. 

condly, It was adjpdged, this leffe ,was 

T€»d againft the lord|^who had the land 

by 



by the furieoder, and when the lord en- ' RoL Abr. 
tcrs by force of the farrender, he is .in 5.*'^': 
by tide paramount the teafe. But it feems 
the fiift Ic^ (hall, enjoy his leafe, or elfe 
it were in the power of the lord to defeat 
his own grant. There is nothing faid'of 
this^ but the cafe in Rplis is, That the 
kafes j^ere executed at one and tin fame 
time 5 and then the leiiee, being farticeps " *^ Afcr. 
criminis^ may perhaps forfeit ; and as the ^^ * 
cafe is reported by the reft, the leafe was 
made to him to commence In reverfion ; 
and fo be is as nfiuch party^to the wrong 
- as in the other way; and fo it feems the 
lord doiay enter prefently. The faoie point x^oLjacsel. 
of a leafe for a year except a day, adjuc^d 
a forfeiture. 
. ^. makes a leafe of his copyhold toOajacsoi* 
one for a year, and then covenants the 
ieflee fhall enjoy it de anno in annum. No^ 
forfeiture, only a covenant and not. a 
leafe, ^Jiort^ and fee the book; for the 
words Cpv^^i^ix/ and Grant mak^ a leafe, 
&c. But in another cafe it was held that<0«.Cir.sd)r« 
ijbefe wards by conftrudion might . make ^^* i*^ 9** 
a leafe, where tbci lands might, bci let;; 
bpt otherwife where the lands couk} not' 
b^ let ; which diftini£tk>d feems .v^ery rca^; 
fpnable ; for the words thedifelves ^ 9Qt 
ioipCNft a leafe; and it would be a very, 
ipjurious conftrudtipn to make them a 

leafe^ 



' 



2 Ed/zaS;. leafe, and i6 a forfeiture, wneir tney only 
•itfA rq import txf thcmfclvesi a* covenant. • ^ '• ' ; J 
Cfo. El. 499, ' 'A Icafe. fiir ycaife by parol, to coni^ 
^yoU.Ahr nicnce V«» yi^tore^,' fc ^^f6rfciturc, becaufe- 

i'o8. of: the ohhWfoI cbntrad^'inade ib'the^ 

«oor39a. lord's diih^riron. 

Moor 184. ' The h>rd jgives licence to his copyholder 
to make 'a Teafeibr twenty* one j^ears, to* 

b^iif i!idct'M/Vir^^//M«ir the' copyholder^ 

'"'•■ makes ^ leafe accordingly $ but before 

faiicbaelmas makes another leftfe tby irtdeil^' 

mre tb inothef for fvWshty-one years to^ 

begin at MitboehiM nexti it wa« Held' 

by'^nderfcft'^ihzv'lhh ^vf^i a forfeiture; 

fidqiisnh for: the XtssSt Was vbid in'pfOint' 

; ^.. joff inrtereft)' arid ohly^^fktd by wiy of 

efto^pcl betwixt 'The' parties 5 dnd If n6» 

intereft paffed, how could it be a'foffciJ 

tore V Y« bid the firfliiiafe be«Jn fo^^^ 

dte^ed, the fecond leafb would hive taker 

effiS%, and then the land had been c^a^* 

ged with a ledfe without licence ; but Ull 

thit bajppened, thb land was charged with' 

nothing in^ point^ of^ kl»rdft, Arfd* this 

.--i:.- .V tlot HKe the^csife of a* future lea&j for 

^ ' ' thire^the l«idMfe* bolifid-^pr^fenttyy and^ 

thb^gh ^ this may haj^pMil to be ft chaf^e,^ 

ftX tM fdppofiiion' 'i^fOreign,^ add k^gfelt^ 

not CO 4)e lAtehde($ toi^rU^ fttrfelMre.^ 

If a ilifian biakfr k ' deed of 'feoffmeyt bl 

bis oopyHotdi'^w |if (temife for life %1tb^^ 

t ' «v«j r'l iu o. r.aifi:j.^j.*^7 Cm. ; otit 



out • livery, no forfeiture, becaufe with- 
out livefy nothing' paffiss } but' by a \^€ 
fctryetfrs ah liitereft paffliJS by the'delitery''' 
of>>tti6'<le^, and fherefbre that is £'ibr-^tliift.)9.s: 
feittfft;. •' ' '.' ; " * '• " (■ ■ - -^ . •^■■•"••"^^ 
-^y lord O*^ fays, if tenant for life ofCoJ.p.i6j. 
axiopyhofdfbiFefr a recftviry'by pbititltt^- •'*'';^/ 
the ■ lord's court, aS a 'copyholder oif in-t- ' 
heritahce, this is a fdrfdturfc, \5iit"Uk'' ' 

di/i: pdgi^ 266. fays- it wds dthcrwife a*'' ' 
judged inthfc^cifij of Bfrd'iindrketk\' 
•I^-quare. "If & topyhold^f crdd a new • 
houfe upon the land without licince, \\ iSf'- 
n6 f6rf<^tui'^, becaiife it is'fdr thfe^th^liofa-^' 
tion of the ftate o^ the land ; but Yheh It 
fdstns this 'houfe muftbe fdbj^d tc> ^rthi'' 
cdftbmfc of copyhdTd'lahdj 'therefofiif Itt-'R^D-Alir. 
pull if down again, it is 'ft forfeJWW. ' ' ^^^' 

• Wafte, liithct- voluhtafy df jfeHihiflive, » JJ*- S**- 
is -A foJ-feiturfe df copyhoft land*, -anldJ f Roii IhJ* 
therb be a'cuftom'to cut treds;"(^ri'"> It'-so'- 
fflfefns if jK 'ft rafiger' doth wafte in the^'^'^*' 
copyhold lands, it: is no forfeittfre, ' b^ 
C4t>fc hd< the Copyholder's ziBn'^- MyioYd'- 
Qsfkei in htimbrfnfg'perdiiftiv^ Wafti$,\'d6tt$ 
jibt «<Skott' 'tBe w^fttf ddne^ by a ftAiig^Jf- ••■• ' • 
mA fbf tb^r it ^ itlblvcd Sn CUfloAT^^\ * Roir« R^ 
tltet i^tfitf fetiftjattd conitftit vtilStt to laWSfls^^** 
pf'y$^'\;?lfc'^,' 1t"ls: a- fbrrdtuit j('l*f4fSi^Co. ay... 
|l»ai§|er ^^mnrit ^aft*;'il Itf ilo 'forfet-'^ 

\S^i SUA. \iHfxtaihi^ f6r^ttire (jnglitf 

iui . oil '^f.::ji.b .:'^ fn ^.vo srii t)nj5>t 



to be the wilful a«Sl of the copyholder^ 
fo aft it may amount to a determination 
Ut^ R^- of hi$ will. Turning plowed land to 
a67»2o8. jj^p ground or a pifcary is a forfeiture^ 
Or0.El. s* It is faid to be refolved in my lord Mon^ 
i$Cp.68, f ague's cafe, that a copyholder by com- 
Cro! El. 498. moo law, cannot take houfe-bote, &c. 
I ^. Abr. but muft have a fpccial cuftom to war- 
*^* rant it. There is the cafe of Eaji and 

Harding^ as reported by Croke^ that a 
copyholder cut down timber-trees, and 
let them lie five years, and after the ac-« 
tion brought employed one of them ; but 
the jury found he cut. down the trees for 
the reparation of his houfe ; and even in 
this cafe two judges were of opinion that 
it was no forfeiture, being cut down to 
repair s and yet in the putting this cafe, 
there is no cuilom faid to be found for 
the cutting down timber for reparation. 
But l/foory in . arguing fays, that it w^ 
found fo. Here the trees were not em- 
ployed in five years, and then but one 
en^ployed, and that too after the adtion 
Moor 39t* broueht^ Moor, in reporting this cafe in 
the former part fays, the copyholder cut 
' down two trees, no cuftom being found 
. , one way or .other, for the cutting to be 
r forfeiture or difpupiibable. And then 
z, little f^|^U)ert $c . faith, th|L^ the jury 
fonnd the cuftoni for cutting trees for 

repa* 
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reparation; and then afterwarck^ be fays^ 
that it was rcfolved, D6ing of rcparati^s 
> as it is found, though it be fiv€ yeara after 
the cutting, and after cnjtryiof the for- 
feiture, and adipn brought, is; a difpftn- 
. iation for, the forfeiture. .The ppinioii 
of Popbam wai^; that a oopyholdfer may 
. cut timber for ^ reparation, without cu- 
ftom. It was- adjudged between D^si^ Oo. El. 291. 
bridge znA^Cocks^ that, a .copyholder may J^jja't?!. 
lop off the under boughs without a fpe- / * 
dal cuftom, bat not the top boughs, be- 
-.caufe:that would caufii a putrefadion in 
the timber. It feems reafonable that a 
: copyholder (hould have timber to repair, 
\ fife, fed 'fuare. In Swain's, cafe a oi- a Oo. 64: 
i£tom was found to take bp.«fcrbotc,, fifc- ^^ '• , 
i.;botc, Gfc.t Cuftom that fvery popyholdci^ qi,^^ 
- tenant may cut clown trees, at: their wU ><^- ' ^^ 
; add pleafuK is unreafonablip ^i^d Yoid'; for ^^['5^ *^ 
.then a tooaiit :at: will . might, do it.. S4 it 1 mi. ASr: 
ih for a copynolder for life, to 4o if j' apd *S^» ^^ 
:one df the. reafohs. given is, that the fiic- 
[ ceei^ing copyholder wQuWrkiof have where- 
withal to maintain the: hoqfe and t)ic 
'. plough, iahiifh plaioty inmates, that a co* 
i pybolder japay mt timber to ^ make repa- 
i.rabons; aiidriil^; rather^ bf^ilie pq^ipff- 
\ five , waftp ia a. forfeiture in bio^, U thl^ jr. . i 
is^a copyhpldet: for life, whobycuftofxi 
may aame his fucceflbr for life, aiuijo ^^* 



<.! . * 



-for that c^;hol4er .toiiaikie his fuccefTtor^ 
-^h a tMahti'fdr li^ danbot By cuftom 
^'dkt timber., I But if heliad becha^co^- 
--ii^lcler of <inb6ritance> 'fudh^ cvrftoop^is 
t'^goo^, '^And my Jord Coie'^kyBi thdt:i£ a 
\ cOpyholdef tdo ^AvU^flib, it is \a S^rFeitlifey 
"^nlcfs tbeit bea^^uftom 'to xhaconvsxiy. 
- 4flhere^l3fd a (m^bii|^for'a'<:o)^yholdeflto 

ic-.io.j ('take ^iriAfcr' 'for r^arationls/' Aiel^^iV^r. 

t Co. 64. ^ijich^ (fi^ftdm^^^gobd^^^hough t&e ofsiy- 

^^tiold^r^ have^bur- s ptrtiaii'at ^te^ithbitgh 

•^'he caniiot do what he Will'Avhh thertitn- 

•• ^'' )^i - ' •' '' * <^-- '- '-^ .• J >u. L> -1 

;- Jf the copvholdcr take^the ihriit§d&%f 
. .^ oJ j -utte*8 by- ciift€>ffl,> ifi thie ^ iord 4:4kes. 'Ac , 

cj ^rS :^»^y> an iaaioa of the. caft iieg'agafi^ft 
) [>|klb/ which fedtos tcTipfo^a, that tbse kird 
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^yHgidei 

• ^ ^n^ f>ri%ft in ^tkcfti j^irid tliett>&foi^^^yboidfei^bf 
^^erita^^e^' ca^n^t 'Ci^t^bdm down! by ouf- 
-46m/ the'tlnibb Hiay MikI a^ t<!>t^» aftd 
^iiowdy-the^ettfri^forit.' -'^^ ^^ ^-^ '* 
-c:> Where a'^dt^0ti<ler't}itt^^lbke4^^ 
^f^^psiniv^,^ ihe^ c^ atid fops b&bi%vfo 
--^iittn; arvd' though he caki^i^epaiiv/With ' 
sBoUL ^iSf^ heW^y^felLtheh^^ohelpito.dieffky 
fV *x ^^*hW'<ih«*ges. • Cdbyholdetl^i^t, life cuts 

style Z3P j^^^ ^^^^ ^^^ ^^ tl^y4di6:^bMiy£o^ 

7il feemS) if he be a copyholder of inhe- 
ritance. 
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iriCanoey.if there lie i no cuftooD.i ^Under^ 
.IdTe^ cuts- dowo tm^.U is no forfeiture 
of tb0icopyhold<u:'sjeftate» ' . .:-; .*jJ* ^ :../ .9^ .'jJ n 
I , If i itbe Jord J grams his: ;toee&l:^rQifm]|g Mod. 94. 
jUpoipi. the Jand,f oriMr|iich:^tecJmlL^roit, 
^be ;inay cut Vhe. tree8,«*nowL^rQmi%,t tiy 
, forop.ipf . the 'grant ;. i but ^ tq . thpfe that 
are npt grown,, the grant is; voidp/> \ 
K.\ Oiwo years value, .iol*. a fiQe.fQc':aa'ad- rjO^yi^ 
jmittance.upopafiirnendec,. waSiidjac^qd ^ . ;V;^' 
to be . :unreafQoa|}l& ;. but ;wbei:e icbpybolds ^ . ? ^ 
^mre.ionly &ir life^. and. fall. intoitheloi^d's 
. h^ods,., there .theJatereft: pafies rfvqva. 4he 
-Iftrd^ and fo ^rbitric dmimiresnafiidari 
}4^betr9 but in:caieof furrenders^itfae ford 
';is poly antinftromcnt^ , * ^-j.-^jix ii:.'..u ' 

t>^ The: lord: of > t}^. manor tnaylcat4t>wn 13 Co*fiS« 
-U&ft timber- tcec8.gc6 wing dpon l^xopy- ■ f^ 
yholdiand&ii provided) be .leave fiifiicient 
. f^^ihdufe-bate, &fA. Thisniuft:b&iinder-* 
, ft$K>d where there i& no cuilom 4^t the 
3i:s$py^Qlder;;ta eat taimfaer«4rees.c.: I'hert- 
j£3tse the eale^ before .muib be ^^nderftood, 
>mhen^e lord,.cnts 4<'vm the trees; thd-e 
.not Jbeulg .fufiit^iei^t . ieft for 'foet} tfor tho* 
-a noftom he.alle^ged for takiiig.Ihroudf '' ^--^' 
, forfttfil, it is noonoie t;]ban the contmon 
„.Mw- allows i. andJhfircfo re if t h e iordxut 
s d^yn th|? .|mMl^»^ 

of, an aaion upon the cafe lies slj^ai nAr tiie 
— lord. 
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lord. And my lord Coke, prefently after 

hi Had laid it downas a rcfolutiob, thdt 

the lord may take the timber-trees, lea- 

13 Ok £9. ving fufficient for the copyholder for houfi^- 

' ^bofCf &c. puts a cafe of an adion upon 

the cafe brought by a copyholder againft 

bis lord, for cutting down pollirigers, 

: where, by the caftom of the manor, 

every copyholder had the loppings of thoie 

ChkB; : trees for fuel. And this cafe is cited to 

ftiod aA P^^^^ ^*^ ^'^ adion of trefpafs lies againft 

3SS- the iord for cutting trees, not leaving fuf- 

ficient, fo that the caCe muA be under- 

Aood, where there was not fufficient be- 

fides ; or elfe my lord Cake cites a cafe 

where it is refblved that the lord can cut 

dowa none, to prove that an adion of 

.: J- :. trefpafs lies for cutting, and not led^ving 

',' : fufitcietU; which follows another refolu- 

tion in the fame cafe, that the lord may 

cat down .timbet-trecE, leaving fufficient j 

and the cuftom to cut makes no aheratiorti 

- for it is tet'olved in the lame cafe, that 

, every cof^fholdcr de com: jure may take 

trees for houfe-bote; fo that the laying the 

cuftoiti ftietns to be only by way of caution. 

Sutnge 447. * It fecms if a copyholdor commit jc- 

l^iuymoad-iony or jtTCafon, he forfeits to the lord, 

* StvertitKr ttrra ad demiioM capitalem, vH.td 
' ' rtBim dumnumy faSttt ad iffrm dr ama fiid$ ffi. 
. BnftoB, L, 3. Ad. 130, 
^ , " without 



topvtioib unmtis. 24.1 

without any particular cuftom ; elfe i ft* td. Raym; 
ion would h^ve no puniftimcnc in his pd* *^^^* 
ftcrity, if he had copyholds of never fo 
great value. Coie^ in one place ifaySj if^^-^P'S^ 
a copyholder commits felony or trcafdn, J j^q,; t. 
he forfeits his copyhold prcfently j in an- 
other place he fays, he forfeits upon pre* 
fentment^ ^ and in a third place he fayi^ 
the lands efcheat to the lord. In none of 
thefe cafes he mentions any cuftom, but 
fpeaks generally. It is a forfeiture pre- 
fently before indi<5tment or attainder, as it 
ieems, becaufe the cuftom will not, in fa-^ 
vour of a felon, fupport an cftatc at will| 
but let the lord determiae it,, as in cafe 
of any other cfiate at will. The law 
will not give his cftatc to the; king, be- 
caufe then the lord would lofe his fcrvi- 
Vices ; '\' yet in Packintons cafe, a cuftom 
is alledgpd [for the lord' to. have the for- 
feiture of his tenant's copyhold land foe 
felony; and there the cuftom was for the ile<^«* 



♦ As to forfeitures of copyhold eflatcs for tfeafoil 
or felony, vide T/jmeVs Rep, 189. 2 Fent. ^gj, 
3 Livinz 93. 2 Pent. 38. I Lev. 263. i Lev. 
34. I Buljt, 13. 2 BroM. %i}. Godh. 287. 

t In Packinto^^ cs^ft it was adjudged, thftt the 
lord miKbt feife ; becaiife the cuftom was found for 
him to mik. 1 Leo. 2. 

R wife 



wife to h^ve her free bench, and be ad-- 
' initted, during which time he that had 
the inheritance was attainted and died, and 
then the wife died ; it was adjudged the 
inheritance was forfeited to the lord, noti- 
withilapdiog he was not tenant : The 
cuftom was if any copyholder be con* 
Co. Cop. 164. y}^^ of felony. However, it feems con- 

viAion is not necefiary; but if the thing 
will bear it, it is good to lay a cuftom, 
Ut (opn. jfk ^y lord Coke lays, that if a copy* 

^;^Jt bolder be outUwcdTr excommuniaSd. 
307, 1000. upon prefentment, the lord (hatl have the 
profits of the lands. It is faid in Lex 
Cuft. 210. that if a copyholder be out- 
lawed in a perfonal adion, it is no forfei- 
ture of his copyhold, hot the king fliaH 
have the profits ; quare of this ; for4hen 
how can the lord have his fervices paid 
him? ^sarey If a copyholder forfeits 
any thing in utlawry, unlefs for a capital 
tKA*4stf crime. If a man he convi& of jfnan- 
4S6* llaughter, and reads, he fhall not forfeit. 

Inclofure of copyhold lands is no forfei- 
ture. If the rlord l^at^i ..^fed tfi hjiye a 



. P If tenant.s^t wiH hs outlawed, bis eftate is dfSb- 
teimtucd ; but a copyhold is not forfcifod or deteir- 
Bjimi by outkwfcy. Lit^ Rep. 2^. 

A COpybpUQr j^as outlawed, :adjudged it is m 
forfeiture of his eftate* i Leon.i))^^ Ibtk la/. 

2 field- 



IficMrCOurfe oyer the Unds'of the copy-ttot.«6i. 
.Mtftfr, if he indbf(; them, and .there "*-*'J^- '♦*- 
'bath bCfen a ctjftopi to.fine for. fuph in- 
clofure; it is no forfcitarc ; .but if there 
*]^ath been no caftom to fine, it 'feems it 
is a 'forfeiture, . becaUfe the. lord hath no 
other . remedy. Refcous and replevin are 
forfeitures 6f copyhold land, becaufe they 
amount to/wilrul.refafals. Defacing of 
land-nurl^s is a forfeiture* 

'Feme copyholder of inheritance tajces^^'^-^ 
bufband, who m^kes a leafe.fbf years by 
deed , indented, and. dies } the feme may 
.enter ; or if (he be 4Qad, her heir may 
enter; becaufe the forfeiture for whifeh 
the, lord, roightr enter, continues.no longer 
than the hufbarid*s life, and then- (he. may 
avoid the leafej but if {he does any thing 
that malces the leafe to have continuance, 
it feen)s jthen the forfeiture, ren^ains ; but 
if the hufb^nd doth wafte, as in cutting 
trees, there the ford's idheriiapce being 
prejudiced, tfce forfeiture always remains. Ld. lUyia* 
So liF the. hiilband. denies to pay the rent, i^- 
; or to do fait; for the lord muft have his*^J^^f;^^ 
Terviccs, and the feme hath no way toiRbi.Abr. 
avoid thofe.nonfeafances. It was faid l|y $^9« 
, one ju^ee, that if the lands come to the 
^feme. after. marriage, it is no forfeiture, 
' becaufe it cannot be faid to be her fault to 
;takc fuch ihiiflJand as would not do the 

R 2 fervices. 
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ferviccs. But it feems this^ diflindiiQD, 
for the'rcafon aforcfaid^ is of no ufe, and 
it is not mentioned, in any book. MqA 
Cfo.BI. 499. of the judges of England were, of opinion, 
iRol! iuir. ^^^' ^ \t§tt for years might take advah- 
509. tage prefcntly of a forfeiture, though his 

leafe were to commence in pofTeflion at a 
day to come. It is a^eed on all' hands, 
that Icff^e fbr years of a manor pnay take 
advantage of the forfeiture. 
Owfo 6j.^ A copyholder makes a leafe for years, 
the lord grants the freehold in fee or for 
years, no body can take advantage of the 
forfeiture; for the v^rrong'was to the lord 
pro tempercy and he hath difpenfcd with 
^ it by making a grant. 
Rdl Alir. Copyholder for life, the lord makes a 
^^^' leafe to commence after the end, forfei- 

* ture, or determination of the cftate for 
life; the copyholder commits a forfeiture; 
Ld. "KxfvL the lord will not enter ; the leflee may. 
1000, Copyholder for life, remainder to another 

in tee, the firft copyholder commits a for- 
feit, he in the remainder ihall not enter, 
900. lo^/ii. but the lord {hall hold it during the life 
a Leo. 73.- pf the firft. copyholder;' for copyhold 
. eftates are not like thofe at qommon 
/kw; for in copyhold cafes the remainder 
is to commence ajfter the death of tenant 
for life, and not after his eftateor intereft 
is gone. But in fuch cafe the forfeiture 

of 



of tenant for life would not prejudice the 
eftatitf 6^ him in remainder, unlefs there 
be an expreft cuftom for it. So if there 
be a cuftom, that if upon a furrcnderCro.EI. 879, 
made^ the cejiuy que ufe doth not come to 
be admitted before three proclamations 
pafs, thit he (ball forfeit his eftate. If 
in that manner a furrendcr be made to the • 
ufe of A. for life, the remainder to B. in 
fee ; and A. fufFers three proclamations to 
pafs,; atid'B. makes no claim; yet ihall 
not B. forfeit' his remainder, for the cu- 
ftom fliall-be taken ftridtly ; but the rea- 
fon of the refolution of the cafe implies, ' 
that had the cuftom been laid to reach re- 
maind^rs too, it had been good, and the 
remainder had been forfeited in that cafe. 

Theft there is the cafe of Rajfal and Cro. El. 598. 
Turinen, where tenant for life of a copy- 
hold, the reverfion <b»anbther in fee, con- 
triver to fell the ebt^^lSold to another in 
fee, which is Ito be done in this manner ; 
The tenant for life is to commit a forfei- 
ture, and the lord is to feife, and grant 
it in fee by copy to the vendee ; ^11 1^ J^aym* 
which is aiccordingly done; it was adjud- '^^^' 
gcd, that the intereft of the rcverfioner 
was no ways prejudiced "by the forfeitlire. 
Thefe authorities ard grounded upon 
the highcft reafdrisj for elfe he that '/ 

bath but a particular intereft in copyholds^ 

R 3 will 



wiH have as good an intereft as thpfb that- 
have a fee J. for by fecret covinf he may 
commit a forfeiture^ and fo glye away^ the 
fee. But notwithf^anding; thefe authori-^ 
ties grounded upon fo good reafooSj tbere^ 
Mo. 49* 16 a cafe in Moor^ where a' coj^hoki; to 
two for lives to haw ffdcct^w,' and the 
firfl: committed a forfeiture, and it was 
adjudged that thereby the remainder^ was- 
forfeited* 
O0.Cbp.164* It' is held by my lord doiej that a pre*- 
O^Ei. 49^. fcntment is neccfliry to make a forfeiture 
|]&Bb."4i. i^ thofe cafes, where: the lord canift>t ber 
prefumed to have notice of himfelf, as if 
the tenant comimit felpny. But it^ is^^'faid 
fer Cur. alibi ^ that prefentment i&> nOt of 
necefTity, but only for the lord^s better 
inflruftion, and he may take notice Um-^ 
felif if he will. And indeed the reafon^ 
given hy.Cok^^ is of no,Qpg(Dcy^. tbat^be^ 
caufe the lord canni>t by intendment hsnt- 
notice of them himfelf, that th^ef<>Fe be- 
(hall take no advfintagp • of tbera witbotlty 
prefentment; for if he can'tak^ rK>tice of 
them,, why (hould bf notj fincc jSteftwit- 
ment is pot that which* gtve^ titk,. btft* 
only lets him i^ow what he bath ^t title- 
to: But however^ it J8^ fafe to- g9t fuch* 
tKings ppefented ;. and if there be- a* cu^: 
ACd. tr; ftomfbrit, it muft be:purfqe(},^ Whertf 
wor Elf 3SS- the tenure is ftvwalv tbbre' the* forfei|tul» 

' ': of 



blf one part is not a forfeiture of all. R 

is faid by my lord Coke^ that if the ten urc 4 ^*7- ■• 

be one, that a feofTmetit of part is a for- ''^•^*'' 

feitbre of the whole : But it is faid in Lex 

Cuftcm. that only fo much is forfeited; 

bat if wafte be committed in part, that 

the wholb by the fanoe tenure is forfeit ; 

fcr that gots to the diftmdlion of tfce' 

JiKsofes,' and fo of the whole copyhold 

eftatesi But if thi^re be no building, 

quare 'j for it ieems unreafonable then, 

that wafte in part (hould be a forfeiture 

of the whole ; ahd ib it feem& in cafe of 

feoffoiAit of part; 

Copyholder by Hceilce let$ for years, « ^^'^ Ab. 
the leifee jtiakcs a feoffrifieiit, he orily for-**^* 
feits" bis leafe. It is' faid to be refolved in 
Ghahdefy, that if the father commits a ' 
fot&iture, and diesf, atid the lord admits TothO 107.3 
his heir, that this is no difpenfation with 
thb forfeiture, becaufe the anceftbr died ' 
feifed of no eftate, and fo none could de« 
foend to the heih This cafe ieems to be 
unreafonable, for it feems that the ance* 
ftor died feifed of ail efhte ; for nothing 
reolovids the legul eftate and intereftout 
of him but the lord-s feifure. 

There is a diftin€lion taken in Keble^ i Kcb. 341. 

that where after the death of the tenant, 

the lord acicepts a beriot-fervice, that is a 

difpttifation with the forfeiture, but not 

" i R 4 where 
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where he accepts hcriot-cuftom : This 
prpves, that after the forfeiture the isftate 
is in the teqant, clfe the lord could not 
Vide Crq. Ca. ^avc heriot. The reafon for the difFe- 
i^KeMc, rencc feems to be,, becaufe in accepting 
' of heriot-fcryrQe^ he admits the heir te- 
nant j but in accepting heriot-cuftom, he 
only admits the tenant died feifed, Sed 
quare ; fpf it f^cms to me to be ^ difpen- 
lation } for he admits him to be tenant 
^fter the forfeiture committed; and there- 
fore if the lord accept of any ferviccs 
after \\c knows of the forfeiture, it is z 
(difpcnfation ; for why (hould not the ac- 
, fCeptance and acknowledgment of the te- 
nant to be tenant after a forfeiture, $|8 
vftW difpenfe with a forfeiture, as acknow- 
ledgment of the heir to be a tenant ? But 
it was refolved in that cafe, that if the 
lord hath once entered for the forfeiture, 
no acceptance afterward fhall conclude 
him. 
I Ua 104. If thp tenant appear not at court after 
perfppal warning, and the lord amerce 
him^ this is a difpenfation with the for- 
feiture; If ^ copyholder come to his 
cftate tortioufly (it fecm§ it muft be by ad* 
ipittancej clfe the rclcafe will not operate 
at ajl) and pptpmit; sf forfeiture, and then 
he that hat|) pght releafes to him, .(hit; 
jhall hinder the lord's entry, becaufe. nPV7 



he haib, as it were, another eftate, of » Brow, 
which he hath committed no forfeiture/'*'* 
Sedquare. 

If the tenant repairs before the lordJJ^?'* 
enters for forfeiture, this purges the for- 
feiture. Cutting trees to repair, and em- 
ploying them five years after, purged the 
forfeiture. 

The fucceeding lord (hall not take ad- « Sid.^«. 
vantage of wafte done in the time of the 
preceding lord: But yet it was adjudged, Ld. RaynMmd 
that if there be lord, and two coparceners ^^*^* 
copyholders, and one makes a feoffment 
in fee of her part, and then the lord *^*I- 44*- 
mak^ a leafc of the manor, that though ^' ^^'^^ 
the leflee can take no advantage of the 
forfeiture, that yet the heir of the lefTor 
may. The reafon of the diverfity feems 
to be, becaufe wafle is a prejudice to the ' 
lord pnly, for the time being; at lead: ; 
and is not fo great a prejudice as feofF* 
roents, (and Xo it feems of' other forfeit 
tures,. as denial of rent, fuit' of court, ' 
&c. ViTid a fortiori for thefe forfeitures,* 
for thie denial di)th no v^ay prejudice the 
fucceeding lord) hot feoffinent devefts the 
lord of his freehold and inheritance 3 which 
being flanding prejudices to the lord, he 
ought to have remedies as lafting as the 
\^xm that is done him. ^are^ If the 

lefior 
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l^or outlives the lea(e, whether he tndf 
take advantage of the forfeiture ? 
5 Co. It 6. Upon entry for the forfeitures* the lord 
MooT'pai fhall ha^e tbft emblements ; fo if it were 
727/ * leafed, copyh<Mer for life, remainder to» 
another for life^ the tenant for life accepta' 
of a bargfiin. and fele of the freehold' andr 
inheritance of his lands, to him and hist 
9Co.K>^ Ji^fSj andtheti of a filie: This does not 
dif^lace the remainder, but he has power 
to take at any time after the ddath of te* 
9O9. iojFJ«inant for life. If the lord grant a rent* 
charge odt of the inheritance of oopyfaoid^ 
: land^ and then* gmnts the freehold and^h^ 
heritance td' the cop34it)lder for life, he^ 
(haU hold the land difcharged duridg hii' 
life; fo if there be a remainder over, , if 
(ball not commence during^ the eftatc for 
4O9. «6, 27. life. A lord may make a grant or adnditn 
^P^'**^' tailce of a- copyhold* out of the manor, > 
at what place he pleafes ; but the fteward 
cannot, at a court hdd off the manor, 
make ariy^. grants or admittance^:; an^ in^ 
Coke's I If0. 58. a.: he fays,^ that sf courts 
bait)n caniipt be held off the mailor, un- 
lefs th6 lord bath two of three manors^ 
afld' hath ufually ktept court at one for 
all ; which plainly £b6ws, that a locd 
caHnot Q^ke^ admittances or gtants at a 
ceilrt held^ off the minor, no mote than 
the ilk ward. For Coke fays, that if the 

court- 
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jritance^ if there Jae 4X10 cuflooi.' .Ufider- 
.]^e^ cuts- dowD treea^.it is no forfeiture 
of tbeicopyhold^sc'sjeftate^ * .:-; >.ij. ^ :..•- .9' ^j p 
n , If ntbe. iord igraat$ hi8:;t0ee&*:%rQwif]|gMod.94. 
lUpof^ jhe. land^ ori.which:^tei:jmlL^roWy 
^l^^may cut xhc. tvws^ ifMw^^vqmtig^itiy 
,forcc:]pf. the grant;;! but as^ to thpfe that 
are not grown,, the grant is: voicL^ \ 
(.; iTw.o years va]ne,.iQr.a fine fot'iaft^ad- 13 Ct^jci'': 
jmittance. upop.a fiircendec,. waSiiftijiidgeid 
tO:be;.unrearQDaj)l&;. but wbece icbpybolds 
^arjS.ionly for life^and.faU.jntoitije load's 
. h^odSy. there /the..intereft:p3fijbs :{rQmr4kc 
jlftrd^ and fo 4irbitrio dominilres^jafiimari 
}4^bei.} butin:caieof furrenders^i the lord 
\is nnly aniinftroment. . ; ^t^.^jn h.^'.-.j 
V- The: lord: of > tj^.itnanor tnaylcatdown u Co.6t. 
-tbei timbisr-tcees. gcowing dpon iluixbpy- * ^' 
yh^^d iands^ provided) be Jeave fiifficient 
> fQtt;hdufe-bQtc, Gfr.^ Thisi]iuft:b&tinder-> 
^ ft$Jod where there k no cuilom >ibr the 
3£^y)iQlder:.ta cat tiimber«4ree$.v; Thert- 
jfcsse the ea(S\ before Axm& be ^^nderftood, 
^mhen^e lord..cuu 4ow«i the tretss; thdre 
.not ibeidg ^fufficiei;[t . left for Sacii ^or the' 
-a ouftoni be.aile^gnl for takiiig^ 2hroud$ ' ' ' "'S;^^ 
/for fuel, it ia Boanore ti^an^^the conimdri '' '^ ^ 
Jaw. allows i. andlhcrcfo rc if t h e Jord-^cnt 

, joy4ieL«»r 4h<kcgp]WQldtu:,tpivtflfie^i(^^ 

of, an adion upon the cafe liet djgaf nAr the 

lord. 
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munijure^ and therefore may be by attor-^ 
ney. But if the furrender be by the hands 
of two cuftomary tenants, there it cannot 
be done by attorney without a fpecial cu- 
ftom. Admittance by the lord in courts 
and out of court, feems to be de communi 
jure^ and therefore it feems may be done 
by attorney. It is faid to be refolved, that 
a copyholder cannot furrender by attorney 
without deed, PraSf. Reg. 136. but that 
he may be admitted t^ attorney without 
deed, ^ate of this. 

I Leo. 36. If the copyholder be in prifon, and that 
he cannot come, the lord may appoint a 
fpecial attorney to go to him and take his 
furrender. • 

« Bulft. So, Any words fpoke by a copyholder in . 

Hitttoa 81. court, (hewing his inteittioii to furrender 
into the lord's bands, amounts to a good 
furrender ^ as if he com6 in court and 
fay, that he is weary of his copyhold^ 
" - and deiires his lord to take it, this is .a -. 
furrender; but to fay he tetiounces his 
copyhold, this is no furfeftder, bedtuie he 

I RoL Abr, limits it to no body. So*-if'he fay he is 

*•** y\ . Gbntent Co furrender, it is ttd furrend^t; 
' '"for that only txprefles his inclination to- 
"J. cjo it, not that he aAually doth it. Sljiare^ * 
\/|?hether words fpoke out of court wSlt 
; ^mount to a fbrtbnder, ^ 

Sir^ 
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Sir H. P. IprcJ of a manor, whereof i Leo. 191 • 
C was^ a copyholder in fee, and the lord 
pretended that his copyholder had forfeit* 
ed, and thereupon entered into communi- 
cation with him about it 5 and it was 
agreed between them, that C (hould pay 
5 A to the lord, and fhould enjoy the faid 
cuftomary land (except a wood) for his 
life ; and that C. (hould have eledion, * 
whether he would have thofe lands aflu-> 
red to him by copy, or by bill; and he 
chofc by bill, which was accordingly 
done $ adjudged thiis was a good furrender 
for life only, and that the lord had the 
wood difcharged of the cuftomary intereft. 
Now the communication in this cafe feems 
to have been that which caufed the fur* 
render, for nothing elfe could; and for . 
ought appears, this communication was 
out of court. The acceptance by bill 
could iiot be the furrender in this cafe, 
for the bill was never made of that ; fo 
that it could only, be the comtbunication 
that an^ounted to a furrendef . 

Copyholder in fee comes into court, 3 ^^' 
and there accepts a copy. to himlelf for 
life, rernainder to his wife for life, re- 
mainder to his fon for life ; this is tanta- 
* mount to a furrender to the ufe of him- 
] {e\f^ &c. but he hath his old reverfionin 
him; for there is no ground to make a 

furrender 
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furreDdcr of (hat by contlruQion, hfi* 
caufe he has made no,'diff>60tion pf U. 
I BoL Abr. But as this cafe is in J!fflh, it is iajd, tlwt 
***** it was no furrender,; for that a copyhold 

cannot be iurrendered by a furrender in 
law, but only by a^iial iurreoder; yet 
1 RoL R^ as it is in other plaoes.in RoJis, it is^s itt 
^iU Abr ^"i^''^^^ ^^^ to be a fiirrcnder, hut 
171,173.' that the reversion w^s ftill in the copy- 
bolder. 

ji. covenants with B. to aJTuiie h^malt 

■his copyhold lands, and aftCr -he furren- 

ders divers parcels by oarae^ and fope by 

buttals and boundij^ ; at the next court 

the iurrender . is preientcd and iqroUcd, 

but with this adfiition, l^y the name .of 

Otct 251. bi alt his copyhold lands j there no -more 

fhall pdls than what was named in the 

furrender. 

lUtdi. 8t. b. If a furrender be>made to t)ie Iqrd ex- 

t^Cop-ssvprcfliBgno ufe, it Diall be to. the ufe of 

the lord i (or it ^annot be,imagioed thjit 

the furrender was made to.no end or pur- 

pofe; and a furrender may be made to 

the lord, ' and . no ufe need be expreffed. 

If a Hjrrender be n^ade to the ufe of an- 

other, without cxprelEhg what eftate he 

~lhall have; a cu^o.m that the Iqrd m^ 

grant it in. fee to him to whofe ufe tpe 

Cio.B1.39«. furrender is made, is a-good.cuf^omj f9r 

he is a chancellor in bis own court; and 

fo 
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Co when the thing ts left uncertain, kh 
•no way -linreafonable for the lord ^to (Ic- 
4«nline what (hall pafs. If a man bar-* 
gains and fells copyholds Unds, it feems 
nothing pQfl*es but a ufe^ for copyholds 
^»^ oik of the ftatute of afcs, and there- 
-fofe 'fadh a bargainor may stftervi^ards fur- 
tonder it to ^beufe of the bargain^; an^ 
no eftate pailing, it feems to 'mcL to be no 
ioifettore. 

Copyholder in fee furrcndcrs to tht^^f^-^^S^ 
lord without declaring the ufe ; at the <^'h.A^ 
doext court, it was regranted to him .and 
'4)16. wife in tail, remainder to his rigl^t 
4ieirs. Now (his fubfequent adn^ittancb 
ex^ains to what ufe the furrenj;ler wf!s 
raade. 

A copyholder in fee farrenders to .one 4 Co. 29. ii 
€or life, the lotd tidmits liim in fee, yet 
the farrenderor has areverfiop in him; 
for the lord i$ but an inftrument, and 
<^nnot devefl the eftate of hitP that fur^* 
-renders. But if there be a copyholder Cro.0tf.2o$; 
ibr Irfe, and he furrenders to tjie tffe df 
e6other for life, who is accordingly ad« 
milted, and then dies, yet the furrenderor 
Ibdll not ^be admitted again ; for \>y this 
ibrpender ^he pafled away all his .eftat^^ 
and ^had no intereft left in him. ;If thjs 
furrenderor had died, it feems that thb 
eftate of tenant for life was not ended, 

for 
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for then the lord would have two deaths 
to depend upon, either of which would 
, bring him to the efiate, and yet but one 
perfon that had an intereft. 

Mo. 8. n. 7. Cuflom that IcfTee for life may let for 
another's life, is void. It feems if there 
be a vifible inconvenience, that one copy- 
holder for life fhould change the lives by 
furrendering into the lord's hands to the 

I R6L Abr. ufe of another for life, that the lord will 

5^^' not be compelled to make admittances 

thereupon. 

Df€t 264. a. Feme tenant for life of a copyhold, 
took hufband, and the reveriion of the 
fame was granted to three for lives, and 
then the baron furrendered to the ufe of 
the firft reveriioner for term of his life, 
and fo he was admitted tenant, and died; 
and then the fecond died -, and the third 
prayed to be admitted; and his copy was^ 
cum accident fpfi mort. furfumred. vel 
forisfac. of the w6man ; and it was the 
opinion of the jufHces, that he oiight not 
to be admitted; but the lord; may re- 
tain it in his hands as an occupant. The 
reafon is, becaufe the intereft of the femp 
was concerned, who had not furrendered ; 
But there was this further in the cafe, 
that baron and feme would have relea- 
fed their right to the reveriioner, but 
the lord would not hold a court for it : 

But 
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But It was decreed in chancery that he 
Ihould either hdld a court or quit the 
pofleffion. It is rcfolved in my lord Cvke*^ 
reports, that when a copyholder furren- 
ders to the ufe of another, and the lord 
admits him^ that he is in by the Fer by 
hiih that n^akes the fiirrender. This be- 4 cft. 27. b; 
ing fpoke fo generally, trannot by any fair ^9- **• 
conftrudioti but extend to all furrcriders, 
either by tenant for life or in fee. But 
in die ca(b of King and Ij)rd it is adjud- 
ged, that if a copyholder for life furren- 
dcr lb the tife of another for life, who is 
accordingly admitted, that he is in from 
the lord, and not from the furrenderor. 
Ftfpham 39. ^are well of this matter j 
for the tenant for life hath not fuch anCro.C1r.204: 
eftate as to be allowed to grant for life to 
another ; but when a copyholder in fee 
furrenders to the ufe of another for life, 
he is in quaji by the copyholder. This is 
flgainft my lord Coke^ and as it feems 
againft reafon, for the \tftd is but an in-^ 
ftrument to convey 5 therefore he is com- 
pjEfllable to grant according to the furren-> 
ders and no charge by him while it is tncto.EL36i; 
his hands, (hall be of any force; iaiid he 44** S 82. 
that furrendered. (hall pay the fervices; 
and the words of Coke are gefieral, that 
he fliatt be in by the copyholder, in ad^ 

3 mittances 



Cft. Cop. 1 08, pittances upon fujrrendcr: Yet C0/(< jays 

**^ in «aDotber place, that by furrendcr to thf 

lord out o£ coort, the eftate pa^th to 

the lord under a i^cret conditiop, ibat i% 

I l&ft. 62. a. be prefented at next court. But it b^b 

c^a! 403. ^°^ adjudged fince, that by furrendcr tp 

Crp.g^.z83. the lord by the bauds of two teoaatt^ 

^'^''^3* nothing pafled, but the intereft remainedi 

in him that made the furrender j aqd there 

can be no difference where the k>fd takw 

himfelf by the hands of two tenants s 

and if it be in the lord^ bow can the 

(Topybolder pay the fervices, or take the 

U. Rayiii«. profits after iurrender, or make anotlMC 

^*' Surrender. 

4 Co, 29. b. As yy^w eftates as defcents of cop]^- 

holds are to be guided according to the 

rules of common law, as a Decefiary coQt 

fequeoce upon the cuftomary eil^tes* So 

that if a furrender be made to the ufe of 

oncy he has but an eftate £ox life, unlefs 

there be a cuftoip to the contrary; for by 

Ydf. i(. guftom a ufe liqiited to one & q/^puiti$ 

Jids is good to pafs a fee. A furrender to 

g^ne ^ tribus^^^tis fuis^ adjudged but 

, au eilate for life ; but in fome cafes eftates 

; i;i copyhold lauds are not guided accord-* 

ing to the rules of common W. As 

where a copyholder in &e furc«ndas to 

t|)e lord^ whp i:cgcafit9 it in this; oxauQer \ 

3 






V(P«sf ftmw, tra/ dminus iitde cimc^ fei- gfer Ae ha. 
^Siirt}^ 'habeftd. eidem J. & EKe.' z«3^9W tjUs bend, max 

m^r took ty force t>f thft cdp^, though J^h!^ 
ftie t73s tiot natfted before tfet mhendum. « RoU- Abr; 
But it was farA, that th*e <vas^ nb -fecfrc^- .'; ^ . 
^nt to the bafoh ^thari td tlie fete6; ttdd - t*:. ". r 
yfet thcrfc afc the Wor^s t:^/^V it 'd^ino cili 
iSMiinm amceff^ fi^rtomy i?«4ik:h*etos tb 
wnount to ^ grant' . But %ticti thfcrjtKJgiis 
4h6tifght that the -b&roh did not tlflctbc- 
4fere the hthtnd. rkr rrtdfti t&a'n the Wife; 
•this c&fe doth not fi^y pfov6, that a ptr^ 
foft may take tfcat fe n^ttied iffc^ 'thb .)&*- 
^fctof. when there is Another oftly^afned 
ill Ai preraiffci^, fet Mich both afrfeihairied 
lh/th«M3^*i/. only, the atJmittiance W6uld 
t>6 to -tto pafpofc, if both couWbot take; 
4tid -perhsips at tothmon law, \f there be « !"*• 7* «• 
*<j body nartied In the prettaifies, i^abend. 
tO'two, thiy IhaM both tak6, . elfe the 
dted could hive no effeA} btit ati admit- 
tatite.to one hahend. to him ^hd another, Co. Cop. 97. 
may be good j fed qutzre. ^ 

An eftatc-taU in copyholds cannot be Cro. Car. 
ttieAied by implication, apy more than in f^jj^^ 
ftfeehoMs ; and if in fufrenders there be at li;. 
^irft good limitations of ufes, and then J^oy i^-^ 
afterwards comes a vitiating claufe, fuch ^^. ' ' 
daufe (hall be rejedted. 

Sa If . 
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O0.c2tr.j67. If a firrrendcr be to the ufc of J. S^ 
Oo- EL^ss- ^i,^^^ ^f^er the death, of the furrenderpr 

for life, this is a void furrender, being 
but cme entire limitation; but if the fur- 
render were to him generally, babend. 
. :' after the death oi J.R. ^uare^ If the 

Cio. Ja. J76. hahnd. be void or npt. But certain it is^ 
5^^;f^;^,that.if the furrender be /w*^«^. after the 
I Roll. Rep. , death of the furrenderor, ad opus & ufum 
Jl^ qi his child then in ventre fa merey fuc|i 

^^^* .furrender is mccrly void ; for a copyholder 
cannot fiirrender babend. after his death, 
and fo referve to himfelf a particular eftate, 
,no more than a freeholder can convey fo. 
There v^as a claufe in a furrender : And 
if it happen that the child die before his 
full age^ or day of marriage^ > then I do 
^furrender the faid lands to the ufe of my 
coufin y. S. his heirs and afligns.: This 
r ^ : furrender was held to be void to J. S^ 
becauie the contingc;ncy did not happen 
In the life of the furrenderor ; and a man 
cannot furrender to take efFed after his 
. . -t death; it was not refolved abfolutely that 
a fee may be limited upon a fee. Fide 
" : r ■ the book cited in the margent^ to explain 
I RoLRep. thefe matters. This cafe, as reported by 

is?! '^^* ^P^^^ (^ *^ ^^ ^^^^ ^^ ^^* ^^- ^20.) is an 
. authority that fuch future ufe is good» 

'^ • This is the fame cafe as is . reported by 

Croke, but diredly contrary, and as it 

^ fcems 



feems not grounded upon fo good reafon • 
as the refolution in Croke% for, as before^ 
has been (hewn, furrenders are not con- - 
ftrucd fo favourably as wills (though Coke ^- ^' 97« 
lays they {hould be taken according to 
the intent of the furrenderor) ; neither ]g 
there the fanae reafon ; for a man may as 
well order a furrender in his life-time, 
according to the rules of law, as be may 
any deed to pafs away a freehold eftate ; 
ib that the intention of the party hath- not 
fo ftrong an operation in a furrender, as* 
in a will ; and therefore that reafon will 
not fupport a fee upon a fee in that cafe, 
as it doth in a will. And then it is not 
at all like a ufe or truft, in which a fee ^ 

may be limited upon a fee, becaufe there 
the legal eftate was not by any limitation 
extended further than one entire fee-iim«» 
pie, which, would be to extend an eftate 
fiirther than its original creation warrant 
ted. But a ufe, after a ufe in fee, was 
but only to give an equitable right to 
fomebody to have the profits, as long as 
the eftate in fee lafted ; which is highly 
reafonable, that a man that hath a legal 
eftate (hould difpofe of the profits of that 
eftate as long as it (hould laft ; for fo 
long had he a right to the profits himfiblf, ^ 
which right he may transfer to others, -^V-;3 
and there is no harnsi done to any body i 

S3 but 



but to escE&nd th^ kgal eftate, would be. 
to keep (he lore} of the efche^ eteraally^ 
■Oiit J ap4t it is only allovy^ecj in a will, hir 
taufe of the wa^ot qF couofel to ackife. 
\l^ilthi Ixow to do it. But a ufc in a fur- 
render is not like thi$ ufe ; for be that 
hath a, ufc by a furr^ndcx is to he admittedi 
to the legal' eftate, and is. not feifed to 
life J and therefore if a fee might be limi- 
ted upon a fee, in, Aich cde$ the legal 
efk^pc would be extended further than' its: 
qriginal cre^ion wjarranted, and a great 
c^ate he m^de outof a. little one;s fo that 
it feenis tb^t.a fee.upon a fee in copybolds, 
i$ not good; 
Cra El. }6i, Afufrfindpr was: j^. the ufe; of one in, 

f$e,/upon condition^ that hQ pay. loo/. toi 
a. ftr^ngi^r ; and. if he failed^ it (hbold ba 
tp the ufe of th^ Arangen in &ty it was. 
ilfK)ved^ whether this were a good limi« 
tation^ to add feq qpon fee. The court 
dir^ifted the mjtftor to be found fpceially ;. 
and it doth nqtr appear- what b^me of 
if afterward^; hut B^ conceived the li^ 
. roitatlon to, be goqd; eDoi^hj, and. com-t 
p«rj^ it to a uf^ upon a feoffment^; but 
fpr tho reafons b^f<l>fe^ it feemsJtioannot 
h$iCc^mparfid:to thitcafe of a.feQdinent ta. 

f5roJ«j.j74. ,^ A copy, was granted, to the •fMhcnanda 
hi& fOjD;^ he haying hut one foniy. this; isi: 
;. » ', gPo4 
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;ood for the apparent certainty. But if 
le had many fons, void. Yet Coke fays, 
that if a man furrenders to the ufe of , 
his fon ff^. and he has more fons of that 
name, this incertainty may be helped by 
averment. But if a man furf enders to Op* Q>p- 9J. 
the ofe of his friend or coufin, this is 
Void, and not to be helped by averment, 
for the uncertainty. So if the furrendcr 
be to the ufe of J. S. or J. N. Coke in 
his Copyholder faith, that a man may (ur- 
repder copyholds immediately to the ufe 
of an infant in ventre fe mere \ for that 
a furrender is a thing executory, and no* 
diing veils b^ore admittance \ and there* 
fore if there be a pcrfon to take at the 
time of the admittance, it is fufficicnt i Mo. 637. 
which feems to be reafonable, and to car- ^j^, Rgp^ 
fy no inconveniency with it ; for it is not 109, 13S, 
like a grant at common law ; for there if *^3* 
there be no body to take, the grant is 
void, becaufe the eftate muft be fome- 
where, and the' grant puts it out of the 
grantor. But in cafe of a furrender, there 
is no inconvenience at all; for the fur- 
itnderee hath nothing till admittance, bi^ 
the eftate is in the furrenderor. But then 
it feemls, that if the furrenderee be not 
in efjfi before the admittance, that the fur- 
render will be vpid; for this feems to 
be implied by lord Cb>&^ J for he fays, 

S 4 that 
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that if at the time oC the admittanoe th« 
grantee be in rerum nafuray that will 
ferve i which implies that the admittance 
is to be made af^er the afoal manner s 
Not that the admittapce-time (hall bp 
put off till there be (iicb a perfon ; for 
then it would have been to pp purpofe 
to have faid^ that if there be fqc^ a per- 
fon to take at the time of the adcpittance^ 
&c. for there is no queftioQ hpt t^iat 1% 
will ferve, if the admittance muf^ be fla- 
ved off till there be fuch a perfon .; an4 
no queftion but that the grantee wUl htit^ 
rerum natura^ if the admittance be to be 
put off^ and fo he need not have made ^ 
queftion. If he be, (§c. And if he never 
come in ejjey then the admittance-tim^ 
will be eternally put off, the old furrendet 
itand good, and no body b? able tp dif- 
pofe of the copyhold efta^e, 
Cra. ji& 376. In the cafe in Croke^ no queilion wa$ 
^ S^H* 2^'* "^^e but that the furrendcr to one in ven-t 
109, 131. t/'f fi mere^ was good ; yet it leems it la 
s^Roll. Abr. not fully fettled, whether a deyife to an 
iBaift/274, ^"f^nt iv 'ventre fa mere^ be good or no* 
i7j. Jdeo quare. However, in the laft cafe, 

there is no bpdy to do the fervices till the 
birth, and in the former th^ eftate contir 
nues in the furrgnderor, &c^ 
C0.C6p.97: A copyholder furrenders to the ufe of 
? ^-f^!- the fight |ieirs oi J.S. he being alive,^ 

void} 
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yoid ; for it gannpt take cffcQ: in prafentr^ 
9$ he would have it. If a man furrender, 
to the ufe of his own right heirs, quare^ 
Whether the lord (hall not bold it till hit 
death, 

A copyholder by licence lets for (ixty l4tle|C . 
years, to commence at a timf to come ; ^^\ ^^ 
but before that time the leilee enters, " 
^^ then the copyholder furrenders his 
reverfion, it feems the furrender is void, 
becaufe the efttry before the time was a 
difleifin, 

Copyholder for life, remainder to an-^ t Sid. 3601; 
pther in fee, the remainder-man furren-i 
ders to the ufe of tenant for life, thet 
reipainder to anpther, though the eftate 
limited to tenant for life be void, yet the 
remainder over is good, and vefts pre^ /: : " 
fently» It is rnade a doubt whether by Style 151: 
the deftruiftion' of the particular eftate, 
the, remainder that is in contingency be 
deftroyed. As to this point we ought to 
diftinguifh ; for it feems fome are, and 
fome^are not. As. for example; If an 
eftate be given to a pcpyholder for life, 
the remainder, to the right heirs of J. S^ 
if the tenant for li^ die, living y. S* 
there it feems clear that the remainder is 
deilroyed ; for it cannot take e£&(^, aS; 
by the limitation it plight. But then i£ 
|ei¥tnt fpr life io, that caff ba4 cpfQipitted 

a fofr 
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z fbrfeitiire, or made a farrender, and 

then living tenant for life, J. S. had diecT^ 

it jfecms, to be v^ry clear that his right heir 

mi^t Hake; for his eftate in remainder 

was not to take effed after the determi- 

% ULMbr. ' aalion of the intereft of tenant for life^ 

794* but after bis de^^, and when that hap* 

'- 107- •• pgjj^^ jj^ ^^g. ^Ye to take. 

Lane bdng married and feifed of a co- 
pyhold in fee, furrenders it to the ufe of 
Vixon and' the wife of. Lane for their 
lives, and after to the ufe of the heirs 
''r : ef Ae body^ of the hufband and wife; 
the wif^ and D. are admitted, to them 
and their heirs^^ and afterwards D. furren- 
dtrs^ hi& moiety to the u(e of hufband and 
wife, and their heirs ; and then they fur- 
tRolLRtp. render to the uTe^ of one Davis in fee; 
*3|»*fi7f then the wife diesi having ifiue, and then 
sRoLAbr. the hufl>and dies, and the heir brings 
415- trefpai^ ; it was held, that though the 

bu^anid^ atid wif6 were admitted in fee, 
yet that did not alter^ the eftate, but they 
iliall be feifed according to the furrender; 
and then when JDl: fufrendefred his moiety, 
this fwered the jointure j and then the 
great qiwftioii was', What efbte the wo-, 
man had, whether fot life, or tail ? for 
if (ho had only an eftate for lif(^, then he 
that was to. take the reniainder by force 
th^ Ikiutation^ fibmg to be heir' of the 

body 
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body ofi the buCbftod as^ well as wife^ coald 
ACNt t^b^y. becau&^ the huflntnd was alive*; 
^4Xp the rem^ir>der for a moictjit v«aa dv-^ 
ilroyed. But then as the cafe is^ put m\ 
Jnex Cuji, \zz. tbougb it be: laid tteir the^ 
buib^nd was dead alfo^; yet nothing was* 
f$d4 as to. bis moiety. Idea quarts of this» 
Hat then if a: moiety were executedr in 
thewiffi, K« b^r might take* a moiety, 
a^ b^ir by heri defcent; And it was hej^ 
tb^t there was no execution, but that the 
remainder was a contingent cemainder, 
aod' gpne for a moiety by the wife-5 death^i 
7hi$ r:e£Dlution does not at all thwart die 
(HftiO-^ipp bdbre taken, diat the remain^ 
dfir (bould' be dei^yfid ; foe the eftate^ Tenant 6r 
tb*t It was. Xvs^m^ , aftca^, beii^ gone, ^^^^l(^!^^ 
tb^ tww being, come, in wfawhic was l0j,e'jn,^-n. 
commens0s if it could not commence derentmcm 
thai, it. neverr could. But ife 1$ net like SJSS^' 

tbacafe wbi^re m eftate for lifi is for&ked, ders; nothing 
ajid th« rem^tiderf-man cannot^ then take, i«fl«5 fe' Jw 
birtj aft^ th€> dftith of tenant for' ^i^'l^t^^^ 
m^iy;* Bi^ti bti us now examine' a litltb 
iota, the, r^pd . of this rdbUition, And* 
f^A, il/ ist v<e{fy:cjear that, the eibte could 
not b^ fcr rfarr exrauted in the woman, as^ 
te^deftfoy; the: join tune ; for that had been 
^fpftxetttly to. ocvorthrow thc^defign of the* 
fettlement.. But this does Qot feem^ any^ 
epfid grwn^ to^Qonclttde^^t therefore' 

heirs 
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hidn iQ that, cafe flioutd be a name of 
punchafe. For if an eftate be limited to 
two, and the heirs of one, though the 
jointure be not fevered, and to that intent 
.the fee not execnted, ytt heirs arc there 
words of limitation, and not of purchafe. 
Then let , as examine a little farther, and 
fee what could be the ground the judges 
went on to think that the rule, when the 
^ceftor takes an eilate for life, &r. can 
have no operation. Indeed the cafe haa 
this particular in it, That the heir, who 
is to take, is not only to be heir of the 
anceftor, who hath the tenancy for life, 
but to another perfon who took no eftate 
at all I and fo it feemed the defign of the- 
party to fettle one intire intereft in fuch a 
one: And there appears no footfteps of 
his intent, to make him take one moiety 
by defcent, and another by purchafe. But 
notwithftanding this, there feems to be a 
manifeft inconvenience in the refolution i 
iot if it be conftrued a contingent remain*^ 
der, then we fuppoie a deed made, and 
an eftate given ; where, at the very firft 
it appeared, that for one moiety, the 
deed and eftate could have no manner of 
effeA, unlefa the hufband and wife died 
both at one nick of time ; for if the huf« : 
band died iirft; then the perfon who was 
to iake, being to be heir ofthe wife, and, 
. Ihc 



£be beiog alive, &c. and fo vice vfrji. 
But if we confbne it to be executed in 
the wife, fo far as to make it m eftate- 
tall^ though not to deilroy the jointure, 
there the deed will have an operation ; for 
one moiety it will be executed in the wife, 
and when (he dies, the heir ojf her body 
by her hufband begotten will inherit to 
that moiety, as heir to her ; and as for the 
other moiety, it will be a contingent re« 
xnainder to veft in the heir of the huihand, 
if he die living the particular tenant. And 
in this cafe the eftate being made over to 
him, and by him conveyed to another, 
nothing but an eftate for life could pals 
by that furrender. But then if ,it were 
for the life of the furrenderee, aiad then 
the hufband died, the contingent remain-^ 
derwas gone. By this conurudtion tha 
intent of the parties and the role of Uw 
is fatisfied. And according to this con*3.LeoJ4: 
ftruftion Was a cafe adjudged, where a 
Surrender was made to the ufe of the wife 
for life, remainder to the right heirs of 
hufband and wife. Here the opinion of 
the court was, - That a moiety was execu* 
ted in the wife, and that upon her death 
her heir fhould have a moiety ; and that 
if the hufband had died firft, his heir 
fhould have had a moiety. This cafe is 
direfily contrary to that next preceding, 

and 
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ud fatnm te be grounded nponletter red* 
foil, fitt'i^i^/frrwdl, V9l)ed:id: thiit cajfe 
Wtl^cMted asit is 6id to be ^ for he fai&^ 
thiat C^i^^ldthe^fbte-tail to be eireorited 
in tiiat cafe^ tMit that the repoiter tdncei- 
vod ttie contrary; and yet before, th JLrt^ 
Ckift. f II, 1 22. he tells us, that Jb/Pi etMT'- 
49eived that a contingent remainder i^ 
not deftfxiyed by the deftruAion of the 
^rticatar eftate. The cafe before prcwes 
(bat the rule, where the anceftor te^es ati 
cfbte !for Kfe, "{^r. takes place as imW iti 
€0|^hok! as freehdd eftates; and indeed 
what reaTbn can there be why it (hould 
tMti for if it be teafonable ih freehold 
lands, why not in copyholds ; for the rttte 
takes not its rife from the natnre df the 
land ; and k is regulaily true, th^t eftatieii 
4iml deSfcebts in copyhold lands are to he 
gmded accorcBng to the rules of cioititlioti 
law. 
Styk 249, A. feifcd of a copyhold in fcfe farren- 
«7i- ders it to l!he ufe of his laft t^H, hf 

aRou.Abr. ^j^^j^ j^ ^^^^ it to B. for life, atid 

I Inft. 8. b. after bid dfeaA to the heir of his body he- 
gotten, for <ver ; it is feid to be adjudged 
{LeseCkft. 1240 that B. had aHfee 65tetu- 
ted in hkn; but it feetos that ftmft be 
meant of a fee-tail, becaufe the heirs are 
reft rained to the body of ^. f htS cafe 
does not at ati contradi£t Coke^ who ifap, 

that 



^at if an <i^te ibe ^eo to:aiiiaa and 
his hear, be t^ath but W cfiaieibr i^^ 
£ov that is meant bj^ {wSEcMot^ iSc. for 
bd himftlf Xiys, in. the next fdio, that if » !»*• 9* 
a man jdevi£ei land to a irian m perpetumi 
it is a fee. And here the ddrifcwtt toot 
man and one heir tn ferpetuufit^ "VfAAdk 
fore will create % iee« as m^ as whorMtfatt 
word heir ifS left out; fantfaec^n&lt isiad^ 
>ded h^ir of hh hdy^ it Jfoeim ihe defi^ 
wa4 to give a lafting- fbe-Aail. N£thep ic 
it Uke 4rci^'^ cafe, 'wftmre ihe de^fe ym» 
to one fetr life:, imd afberHlfik Ihis heir midev 
and to the heirs .male of ihtf body t)f fueh 
heir male; for thece there wanted jdid 
words for ever^ to give a fee-tail, to itiii^ 
ftrft tenant lor yb ; iahd befides, thereAhe > > 
inheri^oee ;is: by expreis .words gi^wnt^to 
tlie iffue. J j.'\.: 

Hufband feiied of lands ift foe makes I>7« 99« 
a ieofFmenr to the nib of his Wife ibr 
life^ and after her deceafii; to the ufe joC 
the rigbc heics of i^ebodiss of him and 
bis wife engoidercd; tfaeyjaor^e ifluey and 
the wife dies ; and the ijWBrt in the bbofc 
is. Whether the iBsie may enter in die lifi 
of his father, or after bis deceafe. Ami 
then the booic goes &rlber and fays, tii 
come femble nemy^ becanife he darniot be 
right heir of the body di his &tfaer; U«^ 
Ving his fa&en This cafi^ aa far aait » 

an 
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kn authority^ coDliiDg in only by a cimt 
JeinUe of the reporter^ is againft the opi^ 
nion ill the preceding page, and feem^ 
' to be unitafonable ; for linlefs the liaii->- 
tatioQ to the heirs be ejcecuted for a 
moiety in the feme, it is impoflible it 
ihoald be of any elFeds for if the hnf^ 
band dies firft, the reverfion will defcend 
to the heir, tirhich will be preferred be* 
fore the contingent remainder, that is to 
take effed upon the death both of him 
and his wife ; and if the wife dies fird^ 
and then the hofband, the contingent tt^ 
mainder is d^fhroyed, becaoie it could not 
take effedk upon the death of the tenant 
for life. 
1 Uo. lou When a copyholder Currenders to th^ 
ofe of himfelf for life^ and then a iimi-* 
tation is made to his right heirs, thefe 
: ^ are words of limitation, and not of pur- 
chafe i but when a flranger takes an eiiate 
fiv life, and after a limitation is to the 
right hbirs of the furrenderor, there, ac-* 
tordiog to Coke^ heir^ are words of pur<* 
chafe, and not of limitation ; and the rea- 
fbn be ^ves is, becaufe the eftate is out 
of furrenderor $ which it feems from what 
lias .been faid before, it is not. But yet 
whea the furrenderee is admitt4:d, he is 
in by relation from the furrenderor. Idei^ 
pare. Accoi^g to Coke, if a copy- 
. ; holder 
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tiolder furrendcr to tbeufe of his own 
ifigbtbdir.s, the lord fhall hold the land 
during tKc life of the farrtnderdr. ^iuere 
of". this. ■ •■ '' ,'/" ^ * •■ ■ ' ^ '^ 

' A copyhold, demifable for three lives, Mo. N. 9 w; 
tirais detaoifed to one ifbr life, the rfemainder 
tQ another for life, and then to the firft 
fori of th6 woman hi$ (hbiild marry; thcfe 
tw6 . Remainders nqt being warranted by 
the ta^bm, ate void.; for that* warrants 
Only- one tftate wt^h feveral lithitations, 
bat the ftrft' eflate for life being vvarfan ted 
by the ctiftbm, is a good eftate. 

A'aiatnTdfed* of copyhold lands; dc- 
vifed a tertaih parcel of them to 'his wife 
for life, the remainder to his brother and ^ 

his' hieirs, and afterwards, in pfefence of ' 
thtee pcrfprts of the court, faid to them; 
I have made my wHlas J^ vvill have it, 
^nd here I furfcnder airmy topyhold lands 3 1^. »•• 
into your hands' adCdfdid^y ;' not '^Uhis 
copyhold landsare fSri'^ndered, but only 
thofe merttiondd in bis. will ; for be bdd 
tefped: to that, in makhig his fufrender; 
and he fdd he fuitendered 411 hi«, copy- 
hold laiids accordingly; vi^hich ibewed his 
intent was only to pafs thofe latids that 
were devifed bf, his will. Here was no 
queftion tibbat ^hc validity of the fiirren- 
der, which was only by parol, aftd int6 
the hands of three tenants of the court ; 

T. but 



^74 Mtmpmim 

bat \i 18 00^ faid io <;o\i,ct ; and infjbcd the 

cafe qinnot wcil ^ fuppoied to b? ia 

^oort I for then the fi^rrendcr ^d beea 

jBiUL a74. jq (j^^ \^j^^ ^^ fteward, and there an be 

no r^oQ why a (urrjpnder in c^rt by 
words (hottid be of ipore validity th^ a 
furrender by words out of coort. 
Cr».Jic*i99. If a copyholder furrendcra to thi;. nfq 
of his laid: will, and^ thq-ein nominfitei^ 
and appoints that fuc^ a one (hall havq 
die land for life, ^pd after bis deato gpyesy 
authority to fell the lands $ in &ich Cafe 
they may be fold without any x^ew f^f^i 
rendei;; and the yend^ (hall coijne io. by 
the wiU, to which purpofe the &ft inr- 
render is fu£ficieut. 
K^* S3, "j^ Copyholder in fee furrendpf^ to the afq 
, , ,. -^f his laft will, ' which he fawi he wjoal^ 
^' leave with his' partner Mo^ ; . ildEio/l di^ i 
Ibc r^qtea the rnVxeol^cr, and qiakpf his 
wU1;i U feqms the deyifee (haf^ l^fg^ the 
land^; for thefe words^ That be. would 
li^ye. m, the hapcb oJ[ his pai^tner, M^t 

are only words of demonft|[ati9% afi^ ^ 
w^y ojperative, or reftriftivc of ^ecp^ar. 

tion of the iiirrender or ^jii^ A^^ ^^ ^ 
a. rule ip law» wnen an a^ is^ tp t^ dpne, 
with refereoce to a^Q|};)fr, things whic^ t9 

^ahd. and the refeiencc be void. 
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: A co^holtfcr ift fec.:deiiifar it ta bts%?*'^*o 
wife foriiRfe, ami: tljal fli^ ftoqicj £^1} tk$ 
|'everQ€^ :lbr the paytaent of hi» det|t$; *" ^ 

atad \afteryfardi . hc; ^rrcddered tbci It(fid3 
W thcL «fe;of bis wife far lifei a«fi9rife)g 
JiMhc wHl and dicdi; Adjudged! Q>e ibfgfet 
fdl Sh^ Imds, ibeca!tif4, in ^H: ^rnendep. H« 
refe60ed;t^,:hi$ ^li ^n^.ftftftfW^^d^ ihA 
frtrtjjtidcreld Upon jcond«i«nitpJ pay. izh 
1^'iirastheld to bisa^ gc^ £l)9,'.«G^cUfig 

to .the.i^lh; .•': i .'.■..'' ..J ;:;: vi!/ v ' 

»oiet)r t»:itha life Lof Ws J^tf: wHl,; ft»d **'' 

dies before the furrender is prefei)tfd) .bbt 

^r hQiiriade.bi6iWrt)H this i$ a fei^r^ce . ,..,.., 

c^efrtQjiie tirobpf .tti!e fir ft futr«Rder. 
. ; A ic^y hoiUbr . .fori ctoderd PH ilia Uibs .of 
9«iflw^/j[rho; brfofeiadnrittanjcei fnirrco- ^«^^- «44# 
deffiJcMnQther, wbo iradmktod I noioi-*^'* 
teMftisrfletefagr Teft^d)in hite^ fortbrfirft 
Ittfr^ndered bdd v ootliiog iq hitijrtQ give 
woc) I ftbd^' ihei adonuttwce of tbe fecond 
(brreadbrec, amouBjCed hoi toat) admit*- 

. vdbder to^ the itiTe isf- another, b^ore ad-^ ^* 
BsHkinice^s for li^/has jftie lQg$l eftate^Mo^ 
ntflmft bhtrb* AlcQf^bddir «aay fotv 
oeodilD ito^tbe^ufe oranotfcelF upon .condi- 3 Baift.230. 
tion, that if the furrenderor pay fuqh a ^"^• 
fum of money, at fuch a day, the fur- 

T 2 render 



D0.J11c.36. render to be void. After the ac^ittance 

iRdl.Abr. ^£ j^j^ furrenderec; if the furrenderor 
pay the money, he piay< re-enter, and 
(hall have the land without any new ad* 
mistaiiee, or any new fine i for he is in 
of his old eftate. So be tmy* (brrender, 
teferving rent ; and • that if the ' rmt be 
not paid, he may re-etiter ; and * there no 
fine or admittanos is to be haldr '^But in 
cafe wherethe day of payment of money 
by the furrenderor is pad; fo that he hath 
only an equity of redemption, cbei^ it 
feems he muJl pay a fine, -and be re- 
admitted; 

Cro. EI. 361. A ftirrender wisis upon condition tb pay 

I go/, to a fbranger, be tenders the»o- 
ney, and the ftranget^ refufes; the queiH- 
on was, Wiiether the condition b^ fitVed? 
^and it was the opinion of one.juftice, 
that the condition was faved ; the bther 
juftices ' direSed it to be found fpdciaUy. 
This cafe ieemis now to ^ be beyond all 
doubt, that the condition* is favbd j for it 
was the deiign of the parties* that die for- 

I tafi' 109.^ renderee fliould retain the land i i therefi)re 
if a feofiinent be made in fee oii oofadi* 
tion, thiat the feoffee (hall grant a rent- 
charge to a ftranger, if the feoffee tender 
the grant, and he refufe, the condition 
is faved. 
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A copyholder furrenders to the ufe of 
y^ S. paying his executor 1 00 /• this is a 
prefcnt furrcnder ; for othcfwife it can be 
of no efFe<Sl. A copyholder in fee fur- « *«!*• «75^ 
renders to the ufe of his fon in fee, up- 
on condition he keep the covenants in 
fuch an indenture, and pay ic/. The fon 
furrenders to the ufe of another in fee, 
but ^ neither keeps the covenants nor pays 
the 10 1, the father enters, and dies feifed^ 
the fon enters as heir to him, and the fur- 
renderee of the fon enters upon him ; but 
bis entry was adjudged unlawful ^ for by Cro. (1. ^39, 
the father's entry for the condition bror 
ken, the whole eftates, both of his fon 
and his furrenderee, were defeated^ 

An infant furrenders copyhold lands, 
be may at full age difagree and epter ; 
for in cafe where an infant makes a feoff- 
ment in fee,, he may enter, much more 
in cafe of a furrender ; for a feoffment is 1 teo. 95- 
a conveyance, which will work a difcon- Totl^'iog," 
tinuance, but a furrender will not. A Ci^. ^u * 
feme covert m^y furrender, bping folely 
examined by the fteward; And if there be 
a cuftom for her to be examined before 
two tenants out of the manor, it is good, 
A furrender to the fleward to the ufe 
pf the fteward is good, to give the ftew- 
i^rd an iqtereft; for the furrender is in 
troth, to the lord, and not to the ftew* 

- T 3 ard, 
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ard. A capfyboldcr furrcndcrs to Ac iifip 
of ji. in truft, that he (hall hold the krid 
ohtfl lie hath ievlcd certain monies, and 
^ that afterwards he ftiail furrcndcr to the 
ufe of B. (he mbnics are levied, ji. n^ 
fufes to forrferideir.'jB. exhibits his Inll to 
the lord of the manor againft A. who. 
upon bearing the fcaufe, decrees againft -A 
that he fhall furfender, A. rcfufcs, the 
lord qiay feife and admit S. for he is 
chfincellor in his oWn codrt, 

It feieSms that the prefentmicnt of a fiir- 
^endcr in court, is only by way of in- 
ftroftion, to let the lord know of the fur- 
render, and according^ he may adtpit; 
for it i$ fipparent that a prefentment is not 
of neceffity, becaufe the lord mdy admit 
out of court; and any ad of the lord's 
confcnting to the furrendcr will amount 
to an admittance, which plainly ftiews 
that a prefentment is only to fhew there 
was fuch a (br render; for if it were of 
neceffity, then there could be no admit- 
tance out gf court, nor no a6\: iniplying 
the lord's ^ corifetit would be tafttamount 
to an admittance • and then if we go to 
the reafon of the thing; firice the cftate 
is only b be fiirrendered to the Ibrd; 
and by him' transferred to the farrtn'dferefe* 
if ^S accept the fiirrender, and^jgfaiU an 
atot^nce,- Wfiidils aJl thit (iaft fe dbne, 

what 
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^^rfaat need is there of a prefentmeht^ and 
of what ufe can it be, for the hdnuge 
to prefent a' forrender, in order for the 
lord^s admittance, when the lord ihaj - 
take notice that there was fuch a furren* 
der, accept it, and admit accordingly. 
The eftate, as it was derived from the 
lord, fo it muft be furrendered to faiim^ 
and the prefentment makes lio part either 
of the furrender or admittance : In itielfl 
it is nothing but a notification that there 
was inch a furrender, which if the lord 
takes notice of, without a prbfentment^ 
it fmftratds the end of a prefentment, and 
the prefentment is no ways of ufe. There- • . 
fore it feems, that if a furrender be made^ 
and iheh a wrong prefentment be made, 
of this furrender, at)d then adtiiittance is 
made dtcording to the furrender^ that this 
18 |0od ; for only the prefentment can be 
void, and then there is an admittance 
upon a ftirreftdef, withoat any prdent^ 
ment, which, for the reafons before, feami 
to be very good. It is (aid in Lex Cuft. 
13^. that a furrender muft be prefent(id 
by the fame perfons that took ir. So fayft 
Ceke^ but that this is not fiteradty tfue^ 
will appeal from what he fays in an6thef 
pkcc, aiat if he that tobk the furrender g- <5gJ «!• 
die, yet if prefentment be nude o£ it, ii ^cttgt 
is foffidents and it is £dd in LekCuft. 

T 4 to 
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to ^haye been held by Wadbam Windbcm^ 
that if a furrender be made to qne teoant, 
and prefented to have been made to an- 
other, y^t that is nothing to vitiate th^ 
furrender > if the furrender be prefented 
by any body, and admittance tbetcupoi) 
made/ it feems to be well enough;, for it 
is kQO\yD that there wfts a furrender ; and 
if the prefentm^nt {hould be void, yet the 
admittance is good enough without it. 
' Frefentipent, by the general ca(toai^ of 
inanors, ought to be made at the next 
court-day; but by fpecial cuftom at the 
fecohd or > third court-day ; the reafon 
of this feems to be to prevent difputes^; 
Co.Cop.io$«foi: if an old furrender might be trupped 
Sflrte a57» ^p ^f ^j^y x\mty it would defeat any after 
cnarges ' made by him that furrendered. 
which charges would appear to be good 
enough, fince*he is tertenant, apd Con- 
tiiiues poileflion^ and the furrender could 
not be. known. 3ut now let but thQ 
^urcTi^fer ftay a court or two, and ther) 
^e may be fure to know whether there is 
any incumbrance ; for if the furrender is 
prefepted, then it appears^ and he need 
not meddle ; if it be not prefented, h^ 
knows it is void, and fo may proceed. 
Cfa C^f. . A furrender is made by a copyholder 
V}' ?^3- , ypbn condition, for payment of money, 
Sporling. and then he makes a fecond furrender, 

and 
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dnd thfsn a third; but between the fecond 
furrender and the third, he paid the ino« 
f)ey> an4 the queftion was between the 
two laft furrendcrecs, .Who fhould have 
4he land^ their two ftirrenders being only 
prefentcd, an4 not the firft ; no court be*- 
ing held till after all the furrenders ? And 
it was adjudged for the:fef;ond furrenderee^ 
for till prefentment be had the whole 
^f ftate in him ; and it is faid in the cafe, 
that if the furrender had firft been prei- 
fented, all mean aAs had been void ; but 
bccaufe that furrpnder was not prefented^ 
it was void* It feems this muft be under^ 
ftood if the money had not been paid, or 
a court had, been held before the mpney 
Mfz^ due, and there tb^ furrender had 
been prefen ted ; for it feems the prefent'^ 
pient of the firft furrender, aftef the pay^- 
ment of the money, had been void, be* 
paufe the furrender was void then, and a 
void, furrender cannot be preiented ; and 
pntil a furrender be prefented, it cannot ^ ^ 
bind the intereft of the land ; fed quare. - . • ^ 
If a copyholder die fei&d,. and thesI^'Si^^* 
lord admits a ftranger, this is no diileifin 
%o the copyholder, but he is tenant at will. 
. There are two cafes which feem to be Yd?. 144, 5. 
diredly againft admittances by implicar 
tion^.the one is, If a copyholder ijorren- ; , 

^ers .^9 the ufe of another^^ a^d the cefiuy . 
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fue ufi before admittance fur renders to 
tife df another, anld the lord admits him, 
that this is Ao admittance of the firft r^^ 

Oro. Ja. 403. ^ «/^; The other is^, A copyholder far- 
Yenders to the ufe of another^ and ht 
enters and |)ays rent to the lord, that this 
is lio admittance of cejiuy que ufe \ and 
kie reafoA gt^en is, becaute the cuftom 
(of furrendrihg into flic hands of two ca- 
^omary tenants, and p^fenting it at liext 
court) is ^fft and ought to be pbrfbedf. 
BcM however there are cafes of admittati- 
iccs bjr conftrudion and implication, with- 
out Glhy exprefs admittance; and as the 

1 R6I. Afar, laft cafe \t reported by RtHhy it is faid that 

5<>5; the acceptahice of rent out of court from 

a Sid. 61. ^^ ^^^ ^^ ^ ^jj^^ j^^^ knowing of 

tht fisrrender) is an admittance in law; 
yet as the cafe is reportcJ by Croke^ judg- 
ment is given lor the leflee of the heir dF 
the fui^enderor. If we look to flie reafbh 
jef the. thing, we may conclude, that an^' 
jBult tje, thing that exprefles the lord's confent to 
ais» 216. the furrend^, (hould amount to an aid* 
mittance ; for it is his confent only that 
is rei^uifite after the Surrender, to make 
the fiirr^iiikree a' tenatit ; and what mat- 
ter is It Whcfther that be dorie by a dominus 
tMC^P & admijus efi, or by any aft that 
1 Rol. Afar, tkttic^ts id as mudl^. There is a cafe in 
S05* Rillp tdd,^ where die furrendcr of a peri 
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foti before adtnittaoce, and ttoeptance of 

the lord of the Ibrrender. was conftrafid 

to be firft an admittance, and thtn a fur- 

render ; for the- lord, by accepting the 

foftcindef , implies be adilnrts him able to 

m^e one. And by the fame reafon, that 

the acceptance of a farrender before adr 

tnittance amdonts to an admittance, ihe * 

jsidmittance of Aich a furrenderee's forren- 

deite is a good admittance of the iifrft fuf« 

rendcrce. If a fine be accepted of one as 3 Bolt ajj. 

a copyholder, this aitaounts to an adnut* 

tance. Accepting rent from the hands of 

the two tenants into whofe hands the ibr- 

render was made, doth not amount to an ' ' 

admittance of cejiuj^ que ufe^ becaufe the 

lord may receive it of them without d6- 

figning thereby ^ny thiqg to a third pCTr 

fen J but if he takes it frokn them as from 3 W*- *»$• 

ceftuy que ufe\ it is ap admittance. This 

is the &me cafe as that reportlsd by Ctdke'^^ 

but (jtoke reports it, that acceptance of 

rent oi ceftuy que ufe is no admittance i 

Sotts^ that it is an admittance (the Idrd- 

knowing of the furrender)« Buljtrode tt» 

peris it as paid by the two tenadts, r&to 

whofe hands, &c. and then fays, it is nxi 

admittance; but if he had (htiWn that the 

lord had a^pted the reht as of bid copy-; 

holder, then he faith it bad been a good 

wnrntance. " • "' "' 

Lefiee 
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tlBft.59. b. Lcflee fox life, years, or will^ of a 

Cfo.Cur.5s6. pianor, accepts a furrcAder, and then his 

tn.tereft determines, the next lord (hall be 

pompeUed to admit; It feems if a flew- 

;ird have his office exert end. per fe veljuf^ 

1 U. Kajvi. Jkient. deput. b? mpy «ccrpife by deputy, 

**•• tlipugh there be no cuftom, iS^i/ j^x^er^ ; 

p Leo. ^ts. but if that claufe be not in, it ieems he 

cannot make a deputy, becaufe it is an 

o0ice of truft; But any ad of fervice 

,., V ; :, may be done, by one as fervant to the de* 

puty, a fortiori io the fteward, as to 

take . furrehders, nuke grants by copy, 

and admittances* 

7op]i.if7,8.,. The entry oi compertum efi per boma^ 

^ium doth not make an ^dmittf^qce, for 

that only (hews there was a furrender, 

but implies no a0ent to the furrender { 

, . :j ^ but the entry of dat domino pro fine & 

fecit domino fideL Q? udmif that is the ad- 

mittaow. It is faid that in this cafe the 

furrender was prefented,. and the fnrren- 

Beree accepted, and^a copy granted him, 

and he furrendered againi ; and this furrenr 

der was prefented, and a copy granted, 

and he accepted as a copyhold tenant : In 

this cafe nothing is faid to be refolved, 

but the court faid that he^ to whofe \xi% 

the furrender is naade, hjad. not any eftate 

before admittance ; but they faid. nothing 

tQ th? pQint, whether he were admitted, 
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or not. < But it feems that in diat cafe 
there is* a very good admittance ; for he 
was accepted as tenant) and I ifaould think 
It Wds that inade him tenant^ rand not the 
«i try of it in the roll. . 

if 6nG who hath a tortious: eftatectakffe 
a farrender, and his eftatie /end before ad^ 
iiiittance; ^£i?rr, Whethor the right owner 
(halLnot:be cotbpeUed to radtnit^ :fince be 
is compellable to take fuch for render. . 

A copyholder farrenders to the nfe off 2 Sid. 37^61 
another arid^vhis. heirs,) the ce/luy que ttft 
^ies befoh^ admittance, ,hi& betr being be«^ 
j6nd fea; one comes and is admitted in 
thcname; of :the heir, whoi €oofentSL;v this 
k a:goodiadlDtttahce. But it^&ems the 
Ic^jvis not xonipeUafoiie to admit hy: aa« 
other, becaulbdbie^corporal/feimQe of leid^ 
ty is due tovliijn. .\i a furcen^er be to 
tlffilufe of :y..i9;;atid J. Nr.Si adrndHted^^ 
and: 3^. 5 j mofents,' this is a.good admit-^ 
tsaU^iquiereofAtj: , ■ « ; • 

^ A copyholdcfcjinifeft dicsi .4na. ihein eh« t Lw. lec^ 
ters and makes a leafe, the leflee may 
maihlain ejeSion^ ^^^7^> without ' the ad* 
mittance of his leflbr, or prefentmeht that > r : ' 
he 16 heir. But' > it was held in the ikme 
caie^ .that thirty, years having .incurred 
between the death of the copyholder and 
the making the leafe, that being his owa 
default, (hould hinder him of the power 

of 
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i)£ maldng. thas: leafe, Ikid he not ihewn 
'good mattor to tiave excufed/cbc ddaola 
The reafim. of ^hi9 fooms to be. becaufe 
ifie jUw. caft$ the ^eftaie upon him by, de^ 
fcent, and fo enables bkn to ixiakel t hafe^ 
Idt otfaerwife there beitig nc&.touit.heli in 
a grot whiiq he fhotdd lofe the profiti 
dF'the lands > and £b the kw oaft8;ithc 
tikate upon him, and belps^ oat. thdlde^* 
fe£t .of an adhilffi6n y bat yit onl^ • pf$ 
1' tempore *y .2Ltd tber^ne the heir muiit be 
admitted;, for an oftate. at ;^U i^ nboin 
ifeftlf defcendbble; tfaerefecic vlmcd ^lib 
belt i$ ^liityrof a fepine negligeotep.tlfp 
«afon.for-tho bw.*6 pifkingthc.cftate.iipcii 
him ceaibs^ andJt will reckon jso .eftafee 
in httti;:and conieqaiinily be xanaot^idei 
miib. That^ virhick exxtkfed the s^adin^ 
tamtt feirr^Kindteen' years^ Hvas non«-age iit 
tha:£eit:$ fbr.kiwas bc&)li^d\tha6t£ie;bdi 
^lirifig hi^; montage) v^to: mat bt^ul^d! to 
pray admittance, or tender iii^ finit. , And 
x-ri crJi : if::the: death ^f the anocftor be ©dt ^- 
ijented^*' <nor prodamtitk>n made for die 
hm mamiRim, dfc fop ir net prcjiidixied^ 

4Leo.3o,3i.thotigb bebd of full s^. : i ; ji 

jA copyholder of iahcritfiilce x>f i inw 
nor: of tho^' kingV is:^ puibod:;; hq eftajttja 
^aed betfbyto^ the >ifrrciiag^dioer^> JMd 

&.Cap. ^ » bHtb^'pofftfSrov My lbdlCii& 
£ayig pesadwnttnEt if^a cdpyholder loki;^ 
' gaifliin^ 
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goifluQg./xi £9^mi$% fuittDdbaij cut 06 
coart to the qfe of hiacottfin,- wXotMf^ 
qtbqr upop Qonfiderai^ioii :of afioftioD^ 
Uoody or the Ul(^ and itcoycrl jhid.bchlthi 
before prefeatoMnt^ this fuo^nileriiis re-* 
Xpoa^W ; b4(. by jbi^ J&yiog t ibrmoder oat 
QjT courts k i$f9iit|) tf il; wete .i^ade. im 
^ait, ttvtt it ,w^re. DOt deif QCstbliQ for tbcii( 

1^^/ayipg faHpforei pfe£entfliettc^ it foomfli 
tiut if it w^re jKerroted, rt w»n not m^ 
^(9f:ajbles f<?r (]|iei;i t)ie landJi:b(iiiiid« Bjic 1 Leo. 100. 
Wfq^^ if a cdpyjbolder farralde^ im^xtre^ * ^ / 
li^ff .to the ufe of himfel£ for. Kfc, QSr*. ;" > 
^bi^ furr^d^ ih«U ftflind> becatife Qltlib .-.: .^^^ ^ 
^^(j^ refer%:ed to hiu)fel£ This fceai& ^ ' 

plaiqly tfx wairrafit ithe ^fQr$£ud opinion ofi 

. The lord qif^y ayow apQPi the hw forjCa:«>p:ri«i 
i^ts and fffyi«sLbsfw« «dnwtiw«c, bafc^;/^** 
hf^ is not cofufde^t tenaott beforp admits 
U;^^ for hn omtkox. maiiittatn. a [daint ia 
Q^aife.of a(v a^^ hfffiPtF^ admittanGB; hat: ' - ' - 
it: feei3Q$ be opiay hav« aflifib < of Mortdaa**. 
c^pr ppon Jb« -aweftor'i^; a^ittanoe; 
%^f,. Wh^h»r a. feme beifo feiied tq 
Q^l^e hv hui^fid teoaAt by thecortcfy 
W^P adtx^Uwce, where. the cuftopi ia 
%, \tm»itvf )jer c^tefy • It feeois ceafim-. Moor 17*: 
%fe. it (hmU wake the hu&and tenant ' ^"*-^9'- 
/#rca(tefyi< a$tW^ as t]»e poiSfeffioo o£ 

the 
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the l^rcther before admittance make thS 
fifter heir; and by the fatn6 reafoo the 
widow ihall have her widow's efiate^ tho"^ 
her hofband was not adaikted. 

iU.iuyin. * ^^ ^^^^ *^ * cuftoai to furrehd* oiit 
76. of court into the l^nds of two cuftomary 

tenants^ a • farrender to the heir of a co-^ 
pyholder before admittamie is gogdw - -If a 
copyholder :of inheritance ftirrenders this 
to the fife .of another^ ' and his heirs, and 
the Itirrenderee die befbte admittance]^ 
^ jw^«, Whether his heir be in by pur- 
tSid.iyjSu ^afe or defcent. It was the opinion of 
62^^807?' j^^icc Ne^Mgate^ that he was in' by par-* 
iMod. 102, diafe; aild according to this is Rolls. But 
***• the opinion of Gfyn w^s, he was in in 

nature of a descent ; and ^o are foole other 
Qnre,& vide opinions that are more late. Therefore 
i^. Aiir. it was held, if land of the nature of bo* 
rough Engtijh be furrendered to one and 
his heirS) and he die before adpiittahGe^ 
that the youngeil fon (hall be admitted ; 
,sLd.Raym.^ and tbis optiHon feems to bb Very reafon«* 
*^* ' * • able, iox- heirs were in the limitation cer- 
tainly as words of limitation, and not' of 
purchafe; and' certainly there is as much 
reafon to adjudge the hdt: in by defdenV 
I Co. 106. here, as there is to adjudge an heir ih by 
ddcent where a recovery was had agaihft 
die anceftor^ but not executed till after 
his death ; t>6caure the ufc ntiight have. 

vcfted 



vefted during the life of the anceftor ; and 
becaufe the execution hath a retrofped i . 

and in truth the cafe of a furrender is juft 
the fame, for adnaittance might have been 
io the life of the anceftor ; and when it 
was had, it had a retrofped. 



One jointenant copyholder releaies ^o^^i' 
his companion ; this is good, becaufe both i}y„ ^^j^ ^ 
were admitted to the whole. A copy- 
holder in fee furrenders into <be hand? of 
the lord, to the intent the lord (hoold 
grant ibeip de nwo to him for life, and 
then toy. S. his wife, during the nons^ 
pi the fon and heir of D. the copyholder^ 
then to the fon in uil ; the copyholder 
died, and then the lord granted the land) 
accordingly to the wife, during the noor 
age of the heir, he being then but fiv« 
years old \ the wife took another hufband 
and died ; the hufband by the o{Hnion pf 
two judges was to have the land during • 
tibe nonage of the heir, without any new 
admittance i if fo, then it iieems be (hall 
pay no fine, for a fine is due upon the 
admittance. By ^he faoie juftices^. if thcr$ 
be a copyholder for years^ wA he dies^ 
his executor? (ball have the term, wither 
out any new admittjance. Sq( Weftm to 
the contrary. .B^t however the opipioii 
feems reafonabl^, fbr ^ey o^n^nue th^ 

V pofieifioa 
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pofleifioa of t^« tefUtQr^ atid h&Vi itonlf 
to his nk, ' 
Cro.El. 349. C?^/:^ que »/if cannot eftrtr or ha^fr 

trefpais againft any body >mthoi>c ftdtiut-^ 
ftnce, uiUefe tdiere be a' fpecia) cuflom for 
it. There is 4 cafe in J^/i^ 16. where it 
. M ftid upDii tnodon to the court, it lAras 
" .^redd t»r tift ^ur ja(ticeft, that if a co[^- 
holder uirroBders to a ftranger, and the 
Aeward wilt not admit him, abd the 
ftitiDger eoters and ociSu^ies the land,- 
And the- lord lets to aftother to try thtf 
title, and he brings ejedment^ the occa*' 
pier may {4ead Not guilty^ and it (hatt 
be found for him}- and then the report of 
the cafe goes on, and it k faid, guatif 
raff&nemi f^ if it be in refped c^ th6 

riffeffldny it ^^euis the titie of the ioM 
eyer^> %- ttsafoil he ha right and titU 
lo the freehold, ^e. and then it h (Mi 
pm-e-, Whedi^ the beaibn be not btcaoft 
the lord ii firtkeps Mmiiiisi for it (hall 
be kilttalisd \\M he V^ld fiOt let ikt 
flewQRl'^dftiit/ Then ihb -Import gb«i 
M tod fiifSi^'Nottt, iht fu^inder "m&hM 
6i it «^j4Mild to hiiAj - Q tfibus aff^fii 
jiut^ ^'^ that by his deaOi the eftaOe iti 
<the Cd^^^i dcte^niiued, (^. This h-H 
<W5ty tt4Ti«# "tfeport, for the qutett^ tad 
t«afoM m^ ca^ confound it. It mtak 

to 
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to sie,.«hat r;Uic noafcin of the.cajfe nras^ 

tecaaifr>thQr«6er the fiYrrender^ dliccfiarti: 

kontloQcd^iii tbe farrenderiar, anfl joot ia 

kkd fanui ji )ab«i :ib tjae po^^iod af the ftlr^ 

-rendcbefe iw^. ifle^i igaifirft tbe furfeti*- 

^ert9r{;t5jitttait;was good acgaiaft every body 

tdCCy ndr fi> agftii^ the iord'Ss kfliee ; io^ 

-^dbai 'iKh€^)lord. mfttfes to, SMbak, ithe way 

i& t<i <fcompfd bim jo obanbery ; ^nd !n4> aci* '^o^^il ^^ 

tion upoa-^dte cafei kss i^ainft the lord l^f;^^^^' 

dbr :ntaiUadinititinoe. iz-yk laid to i>x 2^att.«36. 

^v ti;$v ihait on aaioniira for the Jfwi- g^- >-^3^»- 

iKudeitaT^* j£m^ quitre^^ iodeed the reaifoo. i An(L%2. 

^veii^w:it^« bccmyfe abe )fuf renderce hoda ^ s^* s^- 

ip»r iittepetfi Jorlnch * the fvi^eiidtf ^ hank 

It fe^QK, *'sf ia ' TOsro ^ter into Jais wife's 

ioEiids, ' <aind iinajtes a leafe^ . aiiud Ite (^ bt^ 

(fiKr^ viMd(rifttadoe» yet the ieaie'fnadc ia 

^gosd. Tto iflae .iiif^tfart oafe between 

^itif^^^aiid >£EM9rv «ias^ Whether the 

iM& to be*patd try cof^hotddr m^% certain 

or uncVrtftirSi and J^:vttdid; was^ that 

^€^vtmei certiQFu in this c^fe it fvras 

1sA)A b^ ftufro ^kesi »ad ikiUtxi bytno 

ibcfdy ^ ; <tliat 4ebt Ivf Sot the 3brd >far Jbts 

4iie. • iti£eins it lie$ia tnf oie ; ifor ilv: t Sii. st. 

i^^ii9: '^fiiiding' that copyholders iCiightiti) 

^v a finrdc^taio^ didi not iaiiyi;inove jCft- 

Hm ^ Idvd to klis ^idliQiiDf debfc^ khaA 

Jie 'ifus> bdfcfM : * And it ibeins ^o «sne^;tbil Sta. 447. 

^ ojMtti'1i«M^d 4)e Uefiotfa^ to|)ay ^thcd&nc; 

:!: U 2 it * 
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it is a forfeitare. It is. made a quart ia 
that cafe, Whether if a copyholder in fee 
die, and his heir waves the poflefliony and 
refoies to be admitted, whether the lord 
(hall have debt for the fioe ; and the re<» 
porter thinks he cannot wave the poflef- 
fion, which to ntie it feems he maj do in 
court of record, or in that cafe of copy«- 
hold lands in the lord's court; and if be 
. may do it, -then no fine is due. 

I inft. 59. b* Coke fays, treating of fines^ that fome 
be by alreration of the lord, and fome by 
• alteration of the. tenant; but that.aiCi^ 
ilom to pay a fine at every: alteration /qf 
the lord is not ^od; but a oiflnrnto pay 
upon the death of every lord is ^KdL 
^arcy Whether, a fine be.^ue.of.com^ 
<mon right upon. the alteration of the lord 
by death; it feetfis it isnot^'^but only 
where there is a. particular cuitom for it^; 
though my lord Coke*% words are general, 
and may be interpreted either way. , . 

tKeb. 15. ilt is faid to beirefolved inKeble^ that 
if the lord refer ve rent upon.a; \»k fpr 
yeacs^of the freehc^'of the* copybolcl, 
« . < the refervation is not good. :, Tb# nieati^ 
JDg of this muft.be, either thdtp the Jord 
ttferves a rent, upon a leafe.ef.tbe free- 
hold pf the copyhold lands, : or: elfe that 
he referves the copyhold rents to. higq^fel^ 
&} diat the lefiee diaU not hdveihf^m i ip 
* * "both 
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both which fenfes the cafe feems unrea** 
fonable; for, in the laftienfe I can fee no 
reafon why lie fliould not reierve the 
rents as rents-feck to himfelf ; and in the 
other cafe furely the refervation muft bQ 
good, for it feems to be a grant of the re- 
verfion for fo many years; for by force of Cio. EL 499. 
fuch leafe the leOce will have all the fcr- * ^-^^ 
vices of the copyholder, and take advan- 
tages of forfeitures, in refped whereof a 
rent may be reierved. Therefore, where 
it Js adjudged that where a lord made a 
leafe for year;, ^to commence after the 
determination of a copyhold eftaie for 
three lives (where the cuftom was for aaSH* 16^. 
woman tp have her widow's eftate) chat 
the leafe (hoold cooMnence prefently in 
point of computation, though not in point 
of intereft ; it feems that mud be undeTf? 
ftood of intercift in pofieflion, for furely 
fuch a lefTeq (]ball have the fervices, .&c. . 

Infant copyholder m^kes a Icistfe for i!^'J/' 
years, and at his full^agc accepts the rentj j^^y ^^] *'** 
this ..makes the leafe good : Such ft for- Latch 199. 
feittlre £b^l not bind an infant, no more ^^^' ^^• 
than if btttig tenant for life of freehold Ico. 44. 
Idtids, be makes a. fep^ment in fee; but 
if hi ajcpepts the rent ^fter full sge, then 
the £orfei(ure ^all bind him, as it feems. 
It feems thp Iprd cfiii'y enter for the for** 
fQituri^j.diii^njg; ^the no|age» and need dpi 



fbf to fee whether tile in&iit *Witl tcGtpt 
the rent ot no^ for the par tkal^r prcju** 
dice done to- tile Abriy and if he ftoi^kl 
ftay hifr accepcafnce of fervices ftom^ the 
infafirt!, in the meam time it would be m 
dffpenfation for the (brfeitme. ' But thett 
the in&nt at his fiiU age, hf di^greeing 
^ to the leafe, may tvixd tht forfeitone^ 
Coftom tbdt ii|ioD payment of tefv years 
ferit, the lord iball licenfe to let 'for time- 

2Keb. 344, ty-nide yeai^^i and if he will not Kdenfe^ 
the> tenant inay^|et'ti^itJK)ot: Ad^isdged a 
good €iiiftona ; yet the ttcenee foctas untie* 
ceiSary hero, iinc^ it may be done witb« 
out it; 

iRol.Abr. . Lard of a manor grants- a copyhold, 

^^^* rendering rent prafat. demin^ & ^rvkfa 

deJwT debit a & cmfueta. Thift rent (hall 
go to- him, bis heirs, and affigns ; fed 
^are ; for in ^afe of freehold lands* it is 

1 lait 47. a. extkid by the lord's deatb ; etberwii^ if 
the refervation wore generally miltde, and 
not to him. Tht rpafon of the diverfity 
majr fjierha|)s be, becaofe^of the chufe & 
frrvkia prim dekiid Of e^njketd; which 
feenis to intend the ^otfiin(«ance of the 
fervices, ^riog fhe leafe;^ for elle the 
grant of the copyhold v«^U not l^nd the 
hdr*; and it fe^ms^to be the ddignol the 
gfMut oi the C(}pyhold to be good during 
^0 tcrQ)«- Aodr^tiigh lefr «fer¥ice» aie 
v i reierye4 



r4f«rved tbim aftially weff^ tl^t thfr^^ 
'the grant mdj: hp avoided r J^ th? ic^ 
teat and purport; of ibat «1^(^ per fir^ 
^iitia prm deUt^ & ffififi^t^t Ifcm^ JU) 
kp to qontipvie tbe r^nt du^Ut^l^ f^Rl, 
.bf«?«fe rent was ^ forvittim ff^m dehii. 
^ cenfuet. though not To lijtilo rent ; and 
if inone be icfcifyed, thep the r^t imift 
be paid alfo,. Airing ths vb^le tarin, by 

forcn of that dwfft, be^asfe r^at aM 

to b^ paid ; and though ^t^Qt fa much, 
yst that being th* only rent rcforvod^ 
«nd tbs old $»r vices being tp b« opntinued 
by force of that claufe) tb^ whQle moft 
bp pwd, for that fe«ms the intent of thfr 
parties^ and thcr9 is no gfo^nd i&^r an apt 
jportipnmr»t« Biit then if n£^'r0nt havip 
been ufed to, be paid, 0^4^^ of that 
Bttt grants of copy and furret^kri ar« not 
SQn(kn^ a9 dee^s a^e, bv^ hivQ a morp 
•qvitable coftftru^oa, and' therefore it 
caay bQ goo4 in fuch; ^afe, . This di- 
ftipftian is takea in Popkm. . ^^P^- «««• 

A' copyholder ,m^e » l^ljp fpr yfar« 
by licen^e^ the Wee dies s fhifi ^U n/9$ 
b« accounted a^&t9 in thf^^n^s of tho 
f Xecutor s other^^rife if iht^ ][p«(^. M bften 
for but a year, beeauie th^is: an 'dilate fil 
eoounon law, and: the . oibflr but : a . cu(lo- .. . : 
9>ary eftate ; fed quarey wbf tb»fe the ej^ri 

«cntor be nvt Kxmv^U^ itfr p^y <^9b<9 

U 4 with 
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with the profits ; for though the eftate be 
not extendable, yet it is unreafonable he 
(hould take the profits to his own ufe, 
while debts go unfatisfied. It feenos by 
this diftih£Hoii, that a leafe for a year of 
copyhold lands is extendable ; and indeed 
it may as well be in the hands of a credit 
tor for a year^ without the lord's licence, 
as in a lefiee's hands. It is true, copy* 
hold lands are not aflets in the hands of 
the heir, for it is nothing but cuftooA that 
makes an eftate at will defcendable ; and 
therefore unlefs there be cuftom to make 
them aflets, they partake only of the qua* 
lities of an tflate at will/ which is not to 
be jafliets ;' and it is fufiicient for the heir 
to plead riensper difceriti and therefore 
the profits of the lands (hall not be a^ts 
in his hands, becaufe not defcendable. 
But though the term it felf cannot be 
aflets in the hands of the executor, for the 
reafon aforefaid > and alfo becaufe it can«* 
not be extended s yet the profits when re- 
ceived may be aflets, for then they are 
chattels, and panake no more of the na- 
ture of cuflomary lands ; and therefore 
it feems reafohable they (hould be aflets in 
the hands of xht Executor ; Jed quare. 
Cro. Jt. 436. The lord' licenfcs the copyholder to 

rJV?o5; fe' fo'^ five years, and hfe lets for three, 
this is^gOod; fo if the 4ord licenfe 'the 

copyholder 



O)pyholder for life, to let for five years, 
if the copyholder fo long live, and he lets 
for five years abfolately, this is a good '- ' ' 
purfuance of the licence, for the limita- . ' 
tion is implied by law^ and fo need not 
be expreiled \ but otherwife it is, had the 
limitation been during the life of a (Iran- 
ger, had the copyholder had a fee. A. hath Cro. El. 194. 
a licence to let for tvi^enty-one years frorn M«» s®- 
Michaelmas laft, and he makes the leafe 
to begin from Chrifimai next 5 this is not 
warranted by the licence. It was the ^ 

opinion of my lord T>yery that if a Icafc 
be made of freehold and copyhold lands 
together, rendering rent, that the rent 
(hall iffue only out of the freehold, bc- 
caufe the leafe of the copyhold lands is 
void, and becau/e they are of no account 
in law, and fo may be compared to a 
leafe Of lands and goods; the rent iflues 
out of the lands, and not the goods. But 
in the cafe of Collins and Harding^ it was Uo. 554, 
held that the rent iffucd out of both, for Cro.EK6o7, 
copyhold lands may be diftrained upon. , Roll, Abr. 
This Opinion fcems very reafonable, for 426. 
the leafe is good againft every body but J^^^""^^'- 
the lord, artd is not a void leafe { for if 
the leafe were only made of the iopy hold 
lands, furely the leflbf has remedy for the 
rent J and then the joining freehold lands 

- lyith 
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with the CQpyhol4* c^: oa^l^ n^sdlffiV 
^tion, . . ' * 

1 Ifio, 315. A copyholder m^kes- a Ifai^ By lifreRc^ 
\ for years, renderiag fept^ and th^ii pas^ntB 

the reat over to ^(Kitber by d^ds tb^ 
kiTee attorns ^ it ^as* held tq be a good 
grant of a rent-Xock, but that the graols^ 
could not have debt, b^aufe. he was not 
privy to the contrail, neither; hath bo th9 
reverfioQ. Leilee for years of a n^^lK^ 
grants licence to f^U ttmbcr ^ it femas tbiy 

I Keb. 26. is good during, the yqars 5 fo that netthvr 
leflee nor kffbr can take ^dv^ptage. of the 
forfeiture. Not l?ffor, fpr ^eifby th» 
leiTee of the manor wo^ld lafe th^ &r-r 
vices of his tenant % for he is the lord of 
whom the copyholder holds, a«id tberer 
fore he mufi: take advantages of forfei- 
tures, if any bo^y . cafi, vf^hich IP thi( 
cafe he cannot do becaufe of his licence 1 
bat then when his tn^reft is det€»'mined, 
fince there is a prejudice (k>ne to the in-t 
heritance qf the manor, it iedtas th^ leflbr 
may take advantage of 'the foirfeijtiire, fos 
the licence deterounes hy the o^piratiop 
of the years. When a lord grafts a lit 
cence to fell timber, aqd then grants hii 
mtereft over |o atiQth^» this deivrqiifK^ 
the licence; for the licenct is hv.t a difr 
penf^tjon with ^he forfeiture, and g^ves pa 
property; but the property being tranf^- 

ferred 



£Brredto;aflMtHQr'hefoQcitl?h feUing; thcoi 

nimft be a new Ik^nce^t^ fipU^ beciM!i& ho 

11 ikDi. party. not privy ^ca it;: bat iC tbe - 

kflce fcH t'lmbsr a&er frchtjan ^Henatiori 

of the maactf^ it! is nofasScitxwci ^ 

fu^tt. • ' . » • ' • T ' f •.'•'-'' 

: H the copyholder aHa^' aleaife fior fean > ^oll. Kcp: 

tsythc loscTs lioeim, the leifi» may tiffigfi ^^* 

OMr bi^leafe, or make an undor*kafe for 

}jrcar8 wkhoiit ainy ntdv licence;: for rfatt 

k«rd's inM)c& ia difthargsd for fa mzxif 

years* 

/ Lord, at will icannot give licence to let « *«B. Ah. 

ioc years 1 fcur Jbe cannot difchar^ ihe^''* 

loi?d'lintendi^ any fi&rther than his, omrn -^ 

ititac^ ib the manor goes ; ^ a^ therefiOFe 

if.!thfi kind tiaat giyea the licence has but 

a paitioilan intcrdft m the inanor, the li» 

Cfsicft is, dotemstDed upon (he d^terniisa* 

etoiiof. the. terrffs iotcrdt . Tfe lord givc$ 5tBwwiiL4a 

Hceoce to leafe^upan condition ^ tbe con*t 

ditibn is held in Owen to be roid ; Jed ^^^"^ 7J- 

quare. A copyholder uiakes.a leafe.for 

years, with licence, and before tbe years 

expire dies without heir ; ^meaiie of opt-r 

nioa the; lord tnay enter, becauie the 

efliatq out of which the leafi: was derited 

is determined ^ others fay tbe hoence (ball p^ph. iSS. 

be taken. as a confirmation. 

A copyhdder in . taH accepts a feoff* cwar 6, 7, 
fiientj this deftrpys not the cuftom as to ^'' 
«• . . his 
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his iflue in tail, for he hath no power to 
conclude him ; yet if he commit a forfeit 

StHL 1197. ture, and the lord feifes, it feemshis iffue 
is bound, it being a common and cofto- 
mary way to cut off the entail of copy- 

Oro. EL 459» hold lands. If t)ne feifed of a manor in 

^^* right of his wife, let lands by indenture 

for years, this does hot deftroy the cuftom, 
as to the wife; for after the death of her 
huflnnd (he may demife it by copy again. 
And by the fame, reafon it feems her heir 
may ; fo if tenant for life of a manor lets 
' ' a copyhold parcel of the manor for years, 
' and dies, tnis . (hall not deflroy the cu* 

I Afid. 199. ftom, as to him in reverfion. Copy* 

^*^V3- holder accepts to hold his land by bill, 
under the lord's hand i this determines his 
copyhold. So if he accept an eftate for 
life^ by parol, if livery be made ; other* 

^ ' • ' wife not ; for elfe nothing bat an eibte 
at will pafles, which cannot merge an 
eftate at will. 

Ht^Si. If a copyholder celeafes to his lord, 
this extinguKhes the copyhold. So if the 
lord fell the freehold of the inheritance 
of the copyhold to another, and then the 
copyholder releafes to the purchafer, this 
extinguiihes the copyhold intereft. But 
if the copyholder be ouftcd, and thereby 
the lord difleifed, and the copyholder 
releafes to the diifeifor, this is of no 

effea. 
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1 Leo, loz. 
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efFe£t. The reafon of. this feems to be, 
that though a releafe i;annQt *m itfii;owi) 
oature pftfs;away 9 ppflcljipn,; ycjt it (nay Cro* H- 21- 
amount to a fignincation oC the t^nant^ -r 

.mind to, hold the land ,np \q^^x\ for a 
copyholder is a tepant^ at will, and ilbifx^ 
forty thou^ the pofleffionbe not gi;4ntedi 
any thing aoiQuntjng to a, determjqsH^p 
of the copyholder's will^. is fufficient; tp 
extingpiih his copyhold. $0 if tenant f^t 
^ will, of freehold land$, gr|nts his xftate 
over, though nothing paiTes, and: the gra^it . ^ 

is void, yet it amounts to a determination * ^°^ S7« «- 
of his will. But then as to the laft.cafe 
of the diilbifor, po right to a copyhql^ 
eftate is extineuifhed by releafe, but where 
,the perfon that hath the copyhold eftate 
^comes tqjt rightfully, ^ bcfiaufe of the prft. 
Judice thp. rightful lordwoufld be at \\ for 
in this cafe ;l}e would ip^,4a/hjs dai^g^ 
aeainft the di0eifor, the..i|ne due for.adr 
omittance; a^d there }vould ,be{a^t^4CM 
brought In, againft his willy and an.e^s^c 
>at;will graatable by fijii;render oplyi.piJB40o»«5-l>* 
ijy diffqfingpd releafe., ..^TOs cafe is ^^ot " * '''** 
the^cfprp^tq^becompareiii tp t^e cafe wli^f^ 
itenant for lile releafes ^ I^ in the' x^vcf. 
iion, this is of no ufe;< ior it csuinot be Cro. ja. 169. 
coftftrusd. to .be a furrqi^if f i and as^ft- rrj. 
leaibr it, cannot operate,, ajtd fo.it is.of.pp 
-jcffcft i bpjiio. our caf<j,",XJf ,be but' a.fc 

claratioa 



Hot. ti. 4(elkt Mndi' t<y>tl«i IbMl of <Ai6 mixM^^ ^t^b 
'is <mfyk(fi^ Ibr^'jiwirs, this'^oj^&Id k 

the i>itoriot^>hd 'fo^^ kh^tffc ^IvVtt^s 

*"" • ' be«ye^ '^his -cafe 4*1 ^hfefi ^ 



tti&tMiir is tbiWcyed at^cv; togliihet "with 
'** ceWrhAM It biieafta tfefcVaiwc Attt. 




t Leo. 73. Thfte h^ti ebpytiokters fdr iWi^cfjfhi^ 
' ttw tiiaeft «einh¥ in pofieffion (akes >hitf^ 
^ndi th&loHi)iy'tmiennri«m^ktfs«)e«fe 
%0 the wife, the *^ttttainder- *t6 '^ liofBand, 
)«Mtindet t^^^ ^ &i:<»id ^fifiHii-, "Wild feufr 
^&ii« i^ter thb teeing theleale; -^reed ih 
ri)r,''Md then ttyolc huibandj ahd hvHtttd'-, 
id- the fit^ijMetebh ^Was; ''V^fthtf tt* 
i^giredtieat did < t^tiligdifli 'hef ^top^hdld 
•t&ak!^ -ftnd';M^e''x^in{oh^'# fhid juliiceSs 
^tttid to be," ft did ntytj'tiStitijndgttMsiA 
^~^^n iagai^iFdte ^at^i'-fiftet'? ^ 
. tilt) eideft fiftet tM«*bdng ^d- 'fiid 'C6tM 
' tteft tx^oy her ^renniinder, -"fhsft^' being tb 
^flbtocnct kftit' 'the death- ^f het B&xt 
Wow this jttdgmetft.tnight be' giVehj and 
Hiic firft pdini' W ieft tondete^in^-; for 
if het* cdpyhiW'elhitc ^;^c^e elWha hy ^*»- 
"^{^ncc of^ ^. remaindei'; iheh » bb 
ibVtf fa«r entiy ^Smt^ dot ia^H^fal'j aliid if 

' ^'""' - It 



lY <^fer« ^6t ^kt«fn^ned, yet it «(ra«'l^M 
the younger filter's remainder could not 
take place, htxatik, ax:dordiDg to Marga- 
ret Pidger's cafei tlie reHiainder wiis not - 
to cdmoieface till aftier the eftate foi: Kfb 
eftdeds pd ^uOfe farther, whether the ' , 
younger Mei^'s Teiti&inder • be n6t in this 
cdfe deftroyed ; far the eftatc for Rfb of 
dtfe ^<ekteft fiAer is utterly gone i for the 
btdhayfAg made a le^e, can take no. ad-^ 
vahtj^e of the forftitu*e, and theft the 
remitinder tttM eommendhg wheij tht'^piat'- 
ticutat* iiftatfe ehds, it feenis it.dift hfevdf 
cetfattiftlite-, fo^ there is-^i nfrndiFsatfcIn tb > Rol- Ate 
deftfi^ Cbntingent rdmain^rt of copy- ^J^^ 
hokii SIS 'ftttihiold efta^ss ahd this 'ti,ti^i 9 Co. 107. 
like the^kfit Wrhere th^itord feifes thfep^r- Jf*^*3» 
tlbukv •««&» to -a forf^rture j for' therfr h ^' '^* 
rem'iiitis^f^sit feefaitj ttdiihptystt nemaittders. 
Hu^nd artd'H^lfei cbj^jholdcrs tn fttt' d« 
huflJJfftd obttiiiW oF ttt6 iofrdj fbrCiboney 
p^,- ftft eiUte to theu^tft tail ; th^lhilband 
dies, ^ht Wi^' cht«tt4lftd fuftefis d rccoVtJfy, 
the h4i1^. ehWrs UpOft iiet by foffce'of'thtt 
ftatbte nit; ^. Wafis <iitry 4«tf^ 
UWfdJ'i for by her-acctfptarteedfthfc^^i 
hold "iftkte, th&^copyhtid tcas'^Stiwai 
GtiftdHi ttiaf d^b61«Ftenttfient^%tAild 
be to i\k wife after te hufbahd'^d^h, 
cithei^ fer i tttbi^ t»r iiititrty j thty ettiheat 
to thtf Mrdva^-h^ dies ; i^ivlfe"fliaH 

^ not 
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not be endowed of a moiety; for they 
s Sd. 19. are not copyhold in bis hands. 
2 Sid. 18, The king, lord of a. manor,, and ha* 

iimh 2o6, ^'-^^ copyhold lands m his bands, grants 
s^k 266. thena to one for life, without taking any 
sRdLAbr. notice that it is copyhold land; and it 

jmM 449. ^^ ^^^ ^^^t ^his ^^^ ^^ deftrudion of 

a»c. the caftom; but that after the eftate for 

life ended, the lands might be granted by 

copy again^ and that the mle that cc^y- 

hold lands muft be always dcmifed orde- 

mifiible time out. &c. extends only to 

common perfons, and not to th« cafe of 

the king; and the reason given ipvas, be- 

caufe the king's grants 4re not to be taken 

* to a doiible intent, viz. to pafs. an eftate 

for .life, and a> infranchife the lands too. 

This cafe^ came in .queftion afterwards in 

1664. f"^ ^^ adjudgod; for the jury gave 

no fpcfiaV verdiA, hiit fpund the lands to 

be copyhold^ which it feems they, would 

neves l^ve ventured to do, had not the 

coui;t been dear of opinion that, the cu- 

iRdl.Abr. ftom wa$ Qot deftrpyed. But, yet it is 

49^- faid ii\ Lex Cufi. 233. that therf \% a iCafe 

I R^.Abr. in jf^^^ga^^ this. Idioquarei CccjUx 

Co. Cop. 1 72. ^^^;79>,Bo. If a copyholder jb»i^ ^d, 

^2^**"'* time put of ipiody arway over another 

Sftvirslt^. ^py)??M^^'^ g^ot^Ad, ^od he purQhafes 

Ithe iDheritance of his oyiriQ copy hold^^ yet 

l^e w^y ^f enuuQS. A jcopyholder marries 

I ' the 






iJsfi h4y $f <ht fogikor, this is only t 
{QfppnSipn of the copyhold eftatc 5 fo if a 0»- El. 7. 
^cppybpldcir htth the mznor in execution : 
j[t ifipp6 fo me in tbi$ cafe, that the huf^ 
k%9A wd CQDuji^ beiog lords for the time» 
imjf fmki^ voluntary grants of their own 
CQjpfbQld lands, as urdl bs of others that 
Cjf^ae loiCo their hands ; for though they Cro. EI. ji 
ai!9 npt copyholdiers (iietther arie they fo 
Vfhtfk popyholds efcheat) y^t they have 
cppybold lands that have been demifable 
turns Q»c 9f OMpd, &^. 

la fhal Pafi^ W Um bufband he apd bk 
^ffs )fv0fere4 :a rieeovery ;of the inanor to 
.^.ftfc qI tiiqwfclves for life, rcmaifidcd, 
JS^f. , Jlug was .adjju^ed lo.bc a4eftruc^ 
jlion iif tiw ;€Q]^ii^d eftate $ for thenJi» 
jm^.vwt conveyed by a coannonkw 
PQQteyaiHie, aodXo -the coftom .was bcdtf • 
If 4i«r« ise :tbrf|e'?C(>fybQklers^ ;&ad onfc 
iakes w Aftnte bQr |i/very for life, it ifeemfe 
ijbJft lioea JKUt 4t&D^f the euftomagr in»- 
jKBffieft pf ihofe in r«|na,wder. ; v'. : ; 

Que i% .feiffld .of:a i»nt-charge V P^^ l?f'J^^' 
/cuiptiw, yet wilhoiit prefcriptidnifec'Can^ jSiaJil 
JB^ diftniti fi^ copj^hoWer's heaftsj for 
ihfi CQpyihplders ^re jn by as high a title, 
i ndz. I^r^criptiqn. Cojiy holder for life, 
! the IpriLlejs ths odmior; vrith all mines, 
i rto Ji $^ who, livjog ibe copyholder for 
life, enters and digs a oew pit, and takes 

' X ^oals 
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coals and converts them ; the copyholder 
brings trover, and it wa$ held it lay ; for 
that the coals, after they veere dug, be- 
lo?!^^^' ^'^^' belonged to the copyholder ; J(^^ jw^r^ ; 
for they are as much parcel of the inheri- 
tance as timber-trees. If copyholders prc- 
fcribe to have common in the lord's wafte, 
and the lord deftroys the common by put- 
ting conies in it, every copyholder may 
have an adtion upon the cafe againft i)M 
lord. If a flranger puts in bis beafts, 
v^hcreby the copyholder lofeth- his comr 
mbh, it feems he may have an adion of 
the cafe againft him, as well as diftrain ius 
1 Leo. i6i, i>eafts damage^feafant. But if the damage 
'*'- be fo little, that notwithftanding the co- 

pyholder may take his common, then it 
2Bf0iini.i46.feems no copyholder can have any adion*, 
beoaufe the damage is not done td him^ 
1 RcU. Abr. but to the owner of the foil. The fame 
^9' law if a ftranger dig the turf up $ for 

I though he cannot have an adion for dig^ 
ging up the turfs, becaufe they do not 
belong to him, yet if that be the 'means 
by. which he loieth his common, the 
lofs of his common is a prejudice to him, 
I Rdn. Afar, for which be may have an adion. If a 
6*2. copyholder, by licence^ makes a leafe for 

years, and afterwards' enters upon the 
ieflee,^ be is a dfi]^ijfor, for he can gain 
^no .particuj^r; eftaie. 

•;---' ^* If 



If a copyholder die foifcd, and the ^^0-210. 
lord admits another^ who enters^ he is 
not a diiTeifor, but only a tenant at will, 
becaufe the lord aflents to his coniing in^ 

^ How emblemeots fhall be difpofed of Lex Cafti 
in copyhold cafes, fee 5 C^. 115. i RoL ^^ ^ 
^r. 727. Lord of a manor having a Noy 27. ' 
copyholder a lunatick in his cuftody, 
grants ovfcr the cuitody to another, who 
brings an aSion in his own name; it was 
held not to be well brought 1 for the^-^ymond 
committee hath no intereft, but only a ^^^ .^^ . 
bare cuftody^ and theftfore the adion ^ 
ought to be bcQUght in the lunatick's 
name; and by the fame reafon^ the lord 
himielf could not b/ing an action in his 
own name ; for if he had iotcrcft him- 
felf, he might have afiigned it over. This 
being a bare cdftody^ the gr^nt by; the 
lord could be no infranchifement of the 
lands. ' 

It was held by Hobartj that the lord 
of a manor de communijure hath not th^ 
cuftody of a lunatick's lands; but there 
mufl be a cuftom to warrant it. But it Cro. Ja. 105. 
was rcfolvcd' in the cafe between Evefs 
iBLtid, Skinner^ that the lord ihould have 
the cuftody of one that was mufus & fur- 

* iMt ibr, 7*7. 
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du$j and ho cuftotn was laid ; and the 
queftion was between the procbein aniy 
and the lord ; and the rtafon ghnen why 
the lord (hould hai^ the otftody is^ bc>* 
caaie otherwite he would he prgodiced 
in his rentiB aad fetVioes^ whidi rcafoh 
extends as well where there is no cuftom, 
as where ^here is. And if the coftody c^ 
onft that is muiM & furdus^ of coounon 
right beiongs to the brd, by ihe iame 
reafon of one ibat is^kmatick; Ideoquare^ 

\ I«.s66. If there be a ooftom in a manor that 

I Co. 87. a. the lord (h^ll fntcr and enjoy the Ian<fe 
daring the nonage of the infant, it is a 
' good cuftom ; for the freehold of the 
lands is in the lord, and he is tenant to 
lAittracipe. And an eftate at ^ill may 
€oa(e for a timC) |ind revive again, as well 
as it maydefcend by cuftom. 

Cro.El 524. A lord of a manor may avdw for the 

rent or fervice of his copyholder, in any 

. court at Weftndnjier% for he has an eftate 

Sm. 786. at common law in ihe rent, and iK)t a 
cuftomary eftate ^ and it is doe to him 
' npon the fiime grounds and reaibns m 
law as the rent of freehold lands is. 

iRolLAbr. Fines for admittaDoes and cc)f)yhold 

Tsid 8 ^^"^^ ^^^ arrear,' then the lord fells the 

* ^ * nianor ; he is fans remedy, both in law 

Cftrthewgi, and equity; fed quare^ for debt lies foir 

9'* a fine, and if it be a^qty, ftn^ly the 

- /. jwffing 
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pafllog away the maoor wilt not make^H 
ccafc 10 be a duty, ^are^ WKy he (hall 
liot have debt for the rents , due by the 
copyholder, and whether the- lofd hath 
not a freehold in them. - 

Copyhold lands are only impleadable \ia^^'}^'S19- 
the lords courts for tbe^ comftion ^^ i v^iSL tJati 
.doth not take notice 9f fuch baf; ^ftates} 373* 
therefore if an erroneous^ jt^mont bf: 
given, no writ of falfe judginent lie% 
but only a petition to the lor4 in Qaf- 
lure of falfe judgn^ent, or elfe the party 
gri^yed may have remedy in > chancery. 
One recovers in a manor, no {]^ecept can 
be njade to take the pojje manerii^ and 
gi vfe tbjB party poffeffion by force 3 . for the 
law will not fufFcr any body to take fuch 3 1^- 9» 
pQwer into their hands^ without the king's 
writ. 

Copyholder's Icafb is no difleifin to the * K«b. 59S. 
lord. 2 Brcmn. 40. contra, i Brown. 

^33- 

|f fl9e furrepderj! to the lord, to the 

ifitent he £hould grant it to aaQther, and 

he ^mijts hiiPi (his is good; for the other 

mfiy p)$gd it «$ a grant 

- Copyholder iwy!pi^«fcribe |b his lord, I^'- *cp. 

.being g fpirUual p^rfon, to be difchargcd J^^^j ^,^. 

.of tithes. . " 652. 

If a cuftom be altered by ConfcRt ,pf y«lv- «• 

lord and tenants, it fccms chancery will ^^ ^; '^♦* 

X 3 compel % 
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ctfmpel ihem »to (land -by that alteration; 
§luare\ Whether it will reduce a fine in- 
certain into a certainty, at the fuit of all 
the copyholders 5 for though there be an 
equity ip nioderating an cxceffive fine, 
yet it fecms there is none to reduce an' in- 
l«Cttft. certain fine to a certain one, at the fuit 
}\9,}io. oi the tenants. If a copyholder com- 
fnit' a voluntary forfeiture, there feems 
no equity in relieving; copyholders muft 
be relieved in chancery for their com- 
Totb. ip8. tnon. Chancery will compel to let a 
^i' tenant foe at law, without a forfeiture. 

So it will compel a licence to let, and 
alfo to admit a mortgagee to try a cu- 
?Keb.3S7. ftom at common law. After forty-three 
^- years poffefljon, a defendant was ordered 

to admit of a furrender and admittance. 
Lex Cujl. 326. 
^xCaft. Copyholder for three lives covenants^ 

?*?• 5^?' in cohfideration of money paid,- to fur^ 
render, and dies l^efore furrender, and 
purchaier (dies ; It was agreed the heir 
of the cc^yholder (hould ifurrender to 
the pufchafer-s heir, and make good 
the afTurance. See other good c&fes, 
where chancery will and will * not re- 
lieve in copyhold cafep, in Ijex Cuft. 
ifrom p. 323 to 331, Moor 552. Totb^ 
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Copyhqld lands, qi^inot be exchanged 
by de^d, but there muft be a furrender 
and admittance thereupon. A right to a Co.C0p.97f 
copyhold may be eixtinguiihed by a releafe, 9^* 
but no eftates can pafs by releafe:; nor by • 
leaf&; and . releafe^. though the leafe be by 
furrender; for a releafe .caiuiot enlarge a 
copyhold eftate. 

Commiffioners ; q£ bankrupts bargain ^'^' ^* 
and iill copyhold lands. j the cftatc is in ^ ^' 
the bargainee before; admittance, though . 
he may no( enter and take the prpfits be-* 
^ore adoiittltnce, which the ftatute ordain«» 
ed as a cautionary remedy for the lord for 
)iis:fine. ^ Therefore, isf there he a.cuftom 
in a mangr that if a copyholder die feifed 
of a cuilomary eftate of inheritance; fthat 
the wife (haH hold the lands for her life ; 
and fuch ' a copyholder becomes . a ban k-r 
rupt^ and the commiilion&rs; bargain and 
fell the lands by deed indented and inrolU 
ed, and then the bankrupt dies ; the wife 
(hall i^ot.have her widow's : eftate 5 for 
her hulband did not die fcifcd- My lord 
Coke fays, that the word Surrender is Wt Co. Cop. 102. 
cabubm arth\ Ergo, where a furrender Z*'^^^^'^* 
is neccflary, no other \yQrd will /apply 3 Bulft. 80, 
the want pf it 5 as the words G/w, Grants 
or the like 5 fed quare. well of this mat- 
ter ; for in Belfield ^nd Jldams's cafe, it is 
held that any words exprefllng his intenr 
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tioo of ibrreDderiDg^ are good enough. 
And this ^ying of a* copyholder in court, 
was held to be a fufficieot furrender, viz^ 
that be wtt weary of his copyhold, and 
Hatt.8i: requefted hisi lord to take it again. ScA 
CtoJ^'S^^' Lex Cufi.lo^^ 104. Lands were apper* 
tainmg to a houfe, and the copyholder 
furrendered the houfe cum pertinentiis % 
adjudged the lands did not pais. « 
Cro. EL 717* Examination 6f a feme covert, by the 
fc?46.'b?' ftcward out of court, though it did not 
Wioch3« appear that he was lleward by patent, or 
Co. Cop. 1 a, ihat there was any cuftom for fddi aa 
2 Rol. Rep. examination, was Held to be good. 
136. If the king grant mnnes terras Homini^ 

cales manerii de W. the cufiomary lands 
held by copy do not pafs, but in the ca(% 
of a common perfon they do. It is (aid 
in Lex Cufl. 92. to be adjudged tha^ if a 
man grant all his demefne land&, his co-^ 
pyhold lands will not pafs, if he hafs^ther 
lands to fatisfy the words of his grant. It 
feeois this muft be underftood of Aioft 
lands that he holds by copy, or elfe it 
thwarts the cafe before; and the reafon is, 
becaufe copyhold bnds do not ptfi by 
fuch conveyance, but by furrender. If 
copyhold lands efcheat, and are in t^ 
king's hands, and he gtiAnispmMseekrasJuas 
dominicaleSy quarry if they fhafU ^fs.^ It 
feems every thing demifable by K^f tMiH 

bo 



be parcel of the manor ; for the cuftom 
can only eitteod to the manbf, and thd 
.fitodipc is fmd infra marieriutHy ^c. 

Lord of a tnanor grants the fteward^ l>y•«*«^ 
&ip to S. for lift, and after becotnes lu^ ^^* . 
natick, and the cuftody is- coniimitted to 
ji. B. and others ; they cannot by their 
fteward grant eftates by copy; for they fibb. si^: 
have no eftate in the manor, and there- 
fore are not domini ^o tempore ; but the 
lunatick by his fieward may grant cbpies^ 
Teqant in tail of a manor difcootinoes and C0.O9p.S6. 
dies, and then the difcontinuee makes vo* 
Jontary grants; ihefe may be avoided by 
the iflue in tail; for the eftate of tbte dif^ 
continuee is defeafible and tortious. 

Guardian in focage may 'hold x:ourts in Owen ii5« 
bis own nfame, -and may graftt copies. 
Lex Cufi. 88. 

If one be retained fteWrard by parol, It Cio, Ji. 55, 
is good to make him fteward at will ; ond^ j^ 5, l^ 
as to all points he is as ei&Sdal a f^ward Co. Cop. 124. 
as one retained b^ patent. Theit is- a dlf^ 
ference taken in the cafe between Bh^ 

« r 

grave and If^^, between the 'fte ward 'Af •• 

^ manor and the fteward i^ a coilrt i for 

that the ftewanj of a manor ' may take 

forrendtrs^ out of court, but the ftewafrd 

ti a court cannot. But this diftindion 1 Lea 227.^ 

is taken no where elle, ahd^ems to have 

00 authority in it, being only affirmed 
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by CDC cQunfel, and '4coiQcl :by. «np<^er« 

pro. El. 48. Lord of a owQpr mak^s g.^c.ward ad ex-- 

equend. per fe vel fujficienf defutaf fiaun^ 

^. - ' who makeisi Ji. hi* d^piitjr iw^ wVf ,1 to 

' take a furf^iHJjSf ofb^ron and ^ feme to th? 

ufc of baron, and feme for their lives, the 

remainder: ftVi?c in f^,; & uUerins ad far 

,^^ ciendum quantum in me .eft. ,A, takes a 

furrender from the bacon and feme, upr 

on condition, the Iprd.ih'all grant it to 

them for. tb^ Ji^cs^ .the remainder ovj^t 

r . :\ in fee. In^tbls cafe it»,was agreed that 

this deputation pra hac vi^e was goodie 

and that - the furrender wa& .good enough 

(though the authority wa^ to take an a.b- 

folute furr^nd^r, and ibis^ furrender: was 

. . , ^ conditional) by force of the wor<ls> & 

ulterius adjacienft^ The force of theff 

words feem to n^e to be, that the depu.ty 

' fliall take anything upon, him that the 

Reward might, to make good that thing 

..i . . he was to do ; and they do not iieem to 

^ve him an authority to take aqy other 

furrender than to the ufes limited in the 

> Leo. 289. deputation. This cafe is ^:rangely re«- 

pqrt^ by Leonard i for thiere the claufe 

& ad ulterius^ &c. is not. put ^^n, and the 

furrender was upon condition to pay mor 

n^y, which feems clearly cut of the a»r 

thority the deputy bad. 
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' A ftcward exs» i)^c/^ may make volun- <^«>' E'- 699. 
tary grants. Ca. &/>. 1-24. r Auditor and ^cafo! 
futVcyor for the county of JV. appointed . . > '^ 
a fteward for one of the manors ^ro* ilia 
"vice. Adjudged they had no authority 
to dp it J fed quare, if they may not re* 
tain a ftewafd by patent. Things of ne* 
ceffity, done by a fteward,/ though he 
have no authority, are good ,: as admit- 
tances upon defcents or furrenders ; but 
voluntary grants are not good by fuch a 
ilewaid. If a lord command bis fteward 
fK)t to grant fuch landi by copy, and he 
doth it) it is void. ^ So if in his grant he 
diminidfi the ancient rent andTervices.' It 
is 'held by Coke, that if an infirnt is not 
capable of the office of ftcward ctf a. ma* inft. 3. b. 
jior/ either in poficffion or reverfiOn 5 ' yet 
-thprc is a cafe where the grant lof a ftew- 
Ardihip toian &£int in revcriion exercend- 
perfe velfuf. defjuum, , was held good. 
And it was held there, that if that clabfe Cro.Car.556. 
were in, exercencS per fe vel juf' def 
fuumy the grant was good, unlefs he were 
of fuch tender years as not to be able to 
hiake a deputy. My lord Cij>^^, allows an C0.C0p.12g. 
infant, that has the office of fteward by 
defcent, may make a deputy,* though the 
ctaufe of per fe, &c. be not in. Sed 
mare^ Whether he may do it if he have 
^ it 



■j<i 



3i6 d)£jMSontf4|^iil^ 

it by parchaie. Tfie. enfe^in O. ZiV. 
Cro. Car. feems to be agamft this. 
Co.O0p.1s5* 'Coke fays; the law is not Tcry corioos 
in cxaimining the impcrfediods oJF the 
fteward'a perfon^ oor the unlawfulneis of 
his authority ; for be he ao infant, nm 
compos^ lunatick, oatlawod^t or excomBm^ 
nicate, yet whatfoever things he. performs 
as incident to his place, caD^ncrer be 
avoided for any fuch difability, becanfe 
he performs them as a judge ; at ieaft, as 
cuftom's inftrument* By this my. loud 
Coke feems to allow that an tn&nt is ca^ 
paUe of the office; for were .thp.gradt 
to him Toid, then voluntary grants. made 
by him would not be good \ which, yet 
my lord Coke feems to allow, when he 
iaith, that whatever things he performs, 
as; incident to his place, can never be avoid*' 
ed ; and one incident to a fteward's place, 
is to inake voluntary grants ; and he f^^ems 
indeed to put him in the fame place witb 
a lunatick perfon ; and a grant by him is, 
without all queftioB, good. It may be 
he meant here, where the infant has the 
office by defcent. However it be, it feems 
clear that an infant is capable of th^ ftew* 
ardftiip €Ker£eni fer fe^ &e. and where 
he is of years of difcrction, perhaps he 
may excercife it himieif ; for it was £iid 

in. 



in the cafe of TQung ver. fowler^ that the Qo-Cv-sse. 
infaoc in that cafe, being elevea years ok), 
was able to exercife the office hiftiielf^ or 
make a deputy) and fomething. there is 
darkly exprelTed^ which yet ieems -to iiv- 
titxuie that he may execute it himfeif. A9 
for the authmiy <^the fteward, faith my 
lord Cake^ though it prove hax counter^ 
f&Xj if k come to exa& trial ; yet if la 
appearance^ or outward ihew» it feems 
teftrrant, that is ibfikient 

If a grant he taE^ade to one, aod through 
ibme defe£l it is avoidable ^ yet the courts 
kept by fuch a Reward;, before avoidaxure, ^ 
{hall (land in force ; and whatever he did 
as fteward, is for ever good. This {tims 
very reafonable^ and doth not at all thwaift 
the dtfttndion ukcn before s for there thp 
fieward had no authority; and io onlf 
neceflary ads by him are good. Bat here 
he had authority, and was to all intents Co. Cop. 12$: 
and purpofes ileward, till the avoidance.; 
'and fo «alt ads, t^ him done, ({hall bind. 
And perhaps this may be the reafon why 
the a&s of: an infaint are unavoidable, that 
the rgrant is not adually void, but only 
v<Mdable \ and fo before the avoidance of 
the grant, he is abfolute fteward. My 
loxACoh is fo far from overthrowing the 
aforefaid diftio^tion, that he takes the iame 
himfeif; but adds &rther^ that one that 
X h^ 
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has no man tier of pretence nor dolouf 
for keeping of courts^ if he aiTumes the 
fteward's place, whatever he docs will 
not be void, efpecially if a precept be gi- 
ven to the bailiiF to give him warning, 
which feems very reafonable; for the faint 
authority of the fteward is allowed in 
other cafes, for the fecarity of purchafer^, 
who can never know the fteward's right ; 
and no harm is done to any body, the 
cafe (landing indifferent between vendor 
and vendee. Therefore where harm would 
be done (as where the lord's lands and 
property are difpofed of by voluntary 
grants) there fuch fleward can do nothing. 
But when a fleward hath no prettnoe oi 
title, there every body mofl take notice 
of his wrong ; for if they were not obli- 
ged, it would be impoffible for the lord 
to do any thing according as he thought 
fit ; for any- flranger might thrufl himfelf 
into the employment, and introduce whom 
he pleafed to be tenants. As the law doth 
not examine the imperfections of the lord 
dfrom whom the interefl pafTes ; fo neither 
doth it examine the fie ward's, who is re»- 
ftrained by law from prejudicing the lord. 
And as difTeifors, &c. may do necefiary 
iads, fo may thofe fie wards who have as 
•little title as difTeifors. • - 



«^<w-« 



My 



.1 



1 



% 

r 

My lord Coke fays, that the lord may 4 Co. 26. b. 
make admittances and grapts by copy at^d^'.i^! 
what place he pleafes ; but the fteward of 
the manor, at any court held off the ma- 
nor (for out of the court, it is faid by him 
in another place, he may make iadmittan- 
ces and grants by copy) cannot make any 
admittances or grants by copy. This 
feems to imply that the lord may make 
by copy grants and admittances at a court 
held off the manor ; or elfe where is the 
difference between the cafe of the lord 
-and fteward. And in the next cafe but 
one, it is refolved that if the fteward at a 
fcourt held off the manor, m^ke any 
grants or admittances, they are all void ; 
but he fays nothing of the lord. In his 
comment upon Littletoriy he fays the 
court-baron muft be held upon the ma- 
nor, elfe it will be void. 

As Melwich's cafe is reported by Croke^ Cro. El. loj: 
it is there faid, that if the lord grant away 
the freehold of his copyholds, the grantee 
may hold courts where he will, to make 
admittances and grants. If then a grant 
by copy or aditiittanee fhould be made at 
a court held off the manor, though it be 
a court-bar6n, why fhould it be void? 
Since a court-baron contains in it two 
courts, one for the freeholders, the other 
for the -copy holders i and fince that for 
• ' the 
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the copyholders, as to grapting copies, 
£0c. may be held off the pianpr^ there is 
no reafbo, thf t becaufe t|)e i;9U/^-barofi is 
void, thzt therefore th^ admit tance.OKmld^ 
be void ; for they are a$ two diftind 
courts; and the admittance had been 
;ood, had the court been only the copy* 
loiders coi^l. And if we . look back tQ 
the reafon of the thiog> if an admittance 
may be made at a place off the aianor, 
why not at a court held off the manw^ 
for it is no judicial aA } if Jt were, furely 
it muft of neceility be xlone iq coart; 
and thfifefore it was held per pat fir\ 
Jthat a <court to do thefe things nii^t be 

I Im. %%%. Jicld oflf the manor : It is not diftingaKhed 
in this cafe between the ^ant of th^ |pi^ 
or fteward r But G?^^ is e^i^prefs that graott 
by Aewards at courts held <)fF the maoor 
are void. Ideo ^uare de hoc* 

G». Cop. 129. A fteward cannqt decomrmtni jure make 
an under^Aeward) unlefs he has power 
by his patent) or be an infant that ha^ the^ 
ojSice by deicent, or be a perfon of that 
quality that it will be a diigrace to him 
to hold the courts hiaiielf ) as if be be ap 

Noya. carl, &c. Cuftom that if a copyholder 
holds lands in fee, and his wife furvives 
him*, that ihe (hall have it ki fee^ & Jic 

Noy 29. e convef^Jb. And fo tb; cuftoda for aa 
executor to hold for a year after the death 

of 
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cf jthe copyholder^ is a good Cuftom, 
yvhivt the wife is to have her free bench. 
Copyholder (where there is a cuftom for 
the feme to have her widow's eftate) makes 
a lea fe' for years; (he (hall not aVoid the - ,. 
leafe ; for the leafe being made according ^^^' J*- 36* 
to the cuftom, hisr title is as good as hersj ^^^^ ' 
but if the leafe. were made without war- 
rant, then <he may. It fcems to me, that 
the fehie fhall not rn this cafe be endow- 
ed of the third part of the rent and re- 
verfian, becaufe ciiftortis pdght to be ftri£l- 
\y purfued, and' that is only to be endow- Co-Entl 12$, 
ed of 'land ; yet it feems after the leafe 
ended *ftie (hall be endowed, for the huf- 
band did die feifdd (the pofTeffion of his 
le/Tee being- bi^ own pofleffiori). .But it 
was agrceid in- this c^fc, that ' hj fpccial 
cuftom ^the feme might siyoid .the leafe. 
Thife dmbng other dafes proves that a* co- 
pyholder may difpofe of his land, and 
bar to' wife of her free bench, tinlefs % Cfo^sfig. 
there be a particiflartuftom that (he (hall 
avoid any alienation, jSfr. made by him; 
for thcp the particular cuftom ftiallj as it 
fcems, avoid his charge as well in the cafe 
of copyhold as freefiojd cftates^, by the 
commbh law. ' .' * 

Lord enfeoffs his' 'copyholder in YeeC'o.jac. 126. 
v^herfr-tfie- cuftom^ was;, that if a copy- ^*"*^'^ ''^• 
holder jn fee die feifed, his wife ftiall^have 
' • - ' Y frank 



frank bfink; the copyhokkr died } adjad-* 
ged the wife was barred; bat bad the locd 
enfeoffed a ilranger, (he ihould have had 
her free beoch» becaufe t^e land remained 
copyhold, and the cuftom not taken away* 
3 Leo. Si. It caoie to be a oueilion in Skipwtb^9 
Moo^3?* c^fc, whether the cuttom for feme .cbvcr,ts 
4G6. 6i. b. to devlfe lands to their huibaiids, or any 
body elfe, were a good cai^oni; bat judg- 
ment wa$ ^iven upon a defoft in the {dead-. 
ings. It was held byaU the juftices, that, 
copyholds are out of the words cf the 
ftatute 34 ^ 35 H. 8. of wills; hat Atir 
derfon held them to be within tl^e ec^ify, 
of that ftatute. ^jiare well, whether 
fuch cuftom be good! to devife; and fee 
the books cited in the margent. 
Wlnck 27. If the hufband be att^t of felony, it 
feems the wife (hall loiis her dower in the 
copyhold land^, althoi^h there be np ivio* 
cial cuftom; for this amounts to an alie- 
WKfA^if nation. It is faid in Lex Cuji.j^t. that 
the lord of a ounor .cannot grant a copy«^ 
hold in reverfton without a jQpecial cuftx)m. 
If this be underftood where copyholds are 
only grantable for life, it feems reafonable 
enough; but where they have been grapt-^ 
ed in fee^ there if the lord grant to one 
an cft^te for life, that he may not after- 
wards grant the reverfion in fee to an<^ 
other, fepnas Ycry unreafonable. 

Cuftom 



'•Cuffi6m*that if a copyholder clb hot^'^'"^** 
rfepair,; it (hall be prefented by the ho- 
mage ^ the tenant atnefced^ aiid the lord 
ftafi idiftrafe upbii the* copy hdder or lin-- 
cfer^'teriahtsthW is' a good cuftom; for 
the'' tinder-ttbant is^not a nicer ft ranger. 
6t!ftorri;-lhat after ^e dfeath of tchirtl for^*tor 84^ 
life;" the itrd' k compellable to n^ake ^l^i^^^^2i: 
grant fSf^ Hfe to hiyibrfi;- -and if no foh,Noy 2. 
to his dao^cr, iS a Void cuftomj ht- Cto. j^c^et; 

cau(e 1€ obliges the lord who hath the dn^ 
tcreftj'to grant it to this^br that particular 
pcrfon, whether he will or no J Btrt a 
caftomf fbr a co{)yhoMfer for life to nomi- 
nate 'hit ^(\lcccff6r, is gbod; for that is a 
right and'irtWreft vcffcd in tenant for life.* 
Sed^dirty^^ .. .:: :.:•:/ 

^ Cuftona fijr the ftev^^ard to makie'by-^a^'chaSi 
laws for the ordering the common ^ is a* 
^od eurtom. Aa order- made that ' a '• 

tenant ihoAld not put in this or thatbeaft "^ 

is! void, fiecatrfe it fakes ^ way his ihhcrr- 
ttnce; b(it if it were that he (houldnot - 

do it* before' fuch a day^ that is a good- ;^ 

by-law, being not feftriftivo of his inhe- iteo. ig*. 
titance, but only direftive of it* ' 

Ctiftom that he that litres above ten ^^*^^:- 
miles -from the manor; upfon paying 8^. i sid. 3161. 
to the lordf; and -irf; to the ftewiard, * K«M44# 
fhould be excufed frtim atlendancc upon ^ ^' *'' 
the court; this is a. good cuftom: If he 

Yd avers 
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avers there are copyholders fiiffident to 
keep court that live pear the maoor ; or 
die furely the quftom will be yoid'i for 

then no court can be • held. As this cafe 

• • • * 

is reported by, Si Jerfin^ it is faid it was 
held a good cuftppa, becaufe the court 

.( -was a courtrbaron^ where the fuitors are 
judges; but ic fecms to me to be all one; 

. for that if it were a oiftqaiary co^rt^ if 
fufficient cdpyhplders were ne$^r the ma- 
nor^Jt is unreaibnable to oblige. perfonS: 
that live a great way o£F, to attend; and 
if the court be a court-baron, if there be 
not a fufficient nuipber of fenants that 
live near the manor, to do the duty, then 
copyholders are obliged to dp it in that 
court as well as freeholders ; and therefore 

• • • 

it Teems the cuflom cannot be good, for 

no court can be held. 
Mo. 8. Cuftom that a copyholder ihall not 

Noy «7- alien without lipQncp is good. * That ft lef- 

fee may hold the lands half a year after 

Lit. Rep.233. the term, is no good cuftom. Cuftom, 

Huuon 1 26» that if a copyholder make a leafe for a 
127, loi, y^^^ ^^j jj^^ ^^^ jj U^^H ^ ^^y againfl: 

his heir, is a good cuftom. 
Cit>. }a. 671. Cuftom was to demife land, the leflee 
paying the treblq value of the rent; and 
if he died within the term, that his heir 
mould have it, paying o^e year'fi ^ent ; 
and that if he gffiggf4,..thc affignee (bould 

J" X have 



have If, paying a year's rent. This was 

held to be a good cuftom. 

Cufliom that if a copyholder will fell « Brown. 277/ 

his land, the next of blood ftall have the Jl^'.^P^^' 
' ■ 7 • • 

refufal, or the next neighbour to theLexCuft.34. 
caft, or the like, k a good cuftom. It 
feems the reafonablenefs of a cuftom k 
to be coniidered, not from the rules and 
maxims of common law (for there is no 
cuftom, but what in fomfc point or other 
overthrows the common law) but from 
the convenicncy of the thihg itfelJF/ As if 
there be; a cuftom that a copyholder (hall 
not put in his beafts to take the common 
before the lord has put in his ; this is a 
void and onreafonable cuilom, becaufe it 
is in the power of the lord by this means 
to take away the intereft of his common- 
ers : So a cuftom that the tenaint (hall pay Co. Cop, 79. 
a fine upon the martiage of his daughter 264!*?. 
is void, becaufe it is again ft the freedom 
of the fubjeift V but if a man obliges him- 
felf to fucb a thing by tenure, it is good, 
being his own contra^ ; fo a cuftom may 
be Void for the uncertainty; as if a feoff- 
ment be made by an infant, it fhall be 
good, if he can tell 12 d. or that tenants 
ought to pay or ought not to pay above 
two years rent for a fine. Cuftom of a zteo. log, 
man6r was, that if a man took a cufto- *^* 
mary tenant to wife, and outlived her, 

Y 3 be 
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be (hovld be teniiac per curtefy. And a 

man took a wpfQan. to wife «wJio bad ao 

copyhold land then, b^t fome jdefoedded 

€9 her during hpr povertur^ ; it was adr 

judged he (houkl pot be tiena^ot per cur- 

tefy, bepaufe he is opt of the cuf^om. 

t Ron. Abr. (^ailoqi was, thiat the lord plight ^r 

5M* Jumm$dQ grant eftates in fee; This woo} 

Jilt4fnmo49 w^s expounded to.oiean, that 

be bad only ufed to grant eftates in fee ^ 

fuid fo it was beld he might gcant for a 

lefs tinoe $ but fuppofe if had been fliewn 

and pleaded that be cpuld not grant any 

otherwife } qu^re of that. 

CuClom was, that whpn a copyholder 

fells his land, proclamation (hall be mad@ 

at th^ ne^ict courtrday ; and if any of the 

b}ood of the- vendor will give 9s much 

money, be.ilKill have it. If the land be 

fold for money, and ^ny thing elfe, i( 

I RpH: %• ieepis to be out of fhe cuilom. The cafe 

5-'' was, the land was fold' for money, and 

in coniideratipn of a pure done to the 

vendor by the veiidee^ it was held the 

next of blood could npt taj^ie advantage of 

thecuftom. 

I Rpl. Al^r. Cppybpld is granted tp two for the livQS 

fiales Jiccord. ^^ ^"^^ .P^f ^^"^ ^"^ tepants pHf outer 
po.pop.i32^i;i> die, liying thp cefiuy que vies y thcne 

^ fS?.?W. fhall. be no occupant, but the lord (haU 

\^Y9 the ei|ate \ for no body, can gain a 

1 ^ ' 9<^fY- 



copyhold by ccfcupancy. But by admiffiori 
of the. lord : But it feems, if the limi- 
mtibn bad been to the tenants a'nd their 
hetr$/ during the lives of th6 ce/iuy que \ .., * 
*f>j, the heir in fuch cafe would have the 
cftate, and not the lord, becaafe he has 
excluded himfelf, and eitprelly granted the 
copyhold to the grantee arid his heirs, 
during fuch a time; but then it feems the 
heir muff be adtiiitted arid pay his fine. 
It feems he'muft only pay a parchafe fine, 
and not fuch a' ope as is paid upon a de- 
cent; for he doth not take by defccnt, 
but by fpecial occupancy. 

Copyholders may hzvtfolaiH &fepara- ^Sand. jtfi. 
km pajiuram in the foil of the lord, and ^*^' 
exclude the owner. If a copthclder let RoW. Abr. ] 
f6r years by licence, this is not extenda^ 
ble in the hands of the leflfee ; f6r the 
ftatute which gives execution of lands, 
extends not to cdpyholds. 

It feems to me that a copyhdlder of in- 
heritance cannot, without a fpecial cu- 
ftom, dig for mines; neither can the lord 
dig* in the copyholders lands, for the great 
prejudice he would do to the copyhold 
eftate; and the copyholder himfelf feems '^^^^ 52} 
to have no intereft in the inheritance of the 
lands. Copyholder tpay dig for marl to 
lay upon the copyhold land : He cannot 
jnclpfe where it was never inclofed before. 
. y 4 Copy. 
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Copyhold not forfeited or deto-miocd by 
outlawry. Copyholder (hall have aid o£ 
the lord, where the right of the feigniory 
Lit.Rep.234.coii>es in qqeftion. If he hath had aid of 
2 H. 6. 37, ^ biftiop, and then the temporalities come 
into the king's hands, he fhall not have 
aid of the king,^ becaufe of the delay. 
Style 51 1. Cuftom that a copyholder may give a 

warrant of attorney to another to furren- 
der after his death, is a void coflom. 
2Rol.Afar. The king grants a manor in fee-£irm, 
'^^' the lands and goods of copyholders are 

not liable to the rent, becanfe they come 
in by prefcription, which is before the 
rent. Eftates of copyholders, confirmed 
by decree in the exchequer or dutchy 
chamber, (hall be good, according to the 
faid decrees, by the 7 ^a. i. r. 21. But it 
feems from the words of that a&, that it 
only extends to thofe decrees made after 
the firft day of the feffion of that parlia^ 
ment, and two years next enfuing that 
time. 
2R0II. Ab, A bifliop or tenant in tail, &c. lets 
'97- copyhold lands by deed indented; the 

ifluc or fucccflbr may grant this by copy 
again ; yet they may make leafes accord- 
ing to the ftatute to bind: Though no 
man can have an adipn of for^cibl/s entry, 
but he that bath a freehold in the tene- 
ments; yet if the lord Ihould fordbfy 

entcc 



enter upon his copyholder; it fecms he 

may be indi£ted for it ; (for if another 

enters, there is no queftion but it is a dif- 

feifin ?Q the lord) for it is ;iot rcquifitc to P- N- B-jji; 

the maintaining the indidhnent, that he 

tbjat. difieifes ihould gain a freehold ; JiJ 

quare^ whether he that is entered upon 

muft not have a freehold ; for the 2 1 y. i. 

€. 1 5. gives reftitution of pofleilion to a 

lefiee for years, but no indidment; and 

had an indi&ment lain before, that a<5t had 

been needlefs; for where an indiftment 

lay, there reftitution was to follow. 

If a copyholder dies, his heir under the Co. Cop. 14. 
1^ of fourteen, the next of kin (hall not 
have the cuftody of the copyKold land; 
for the right of appointing a guardian for . 
them de jure belongs to the lord, that fo 
he may be fure to have the fervices done 
him. This is a particular reafon why the 
lord (bould have the cuftody of the lands, 
ag^inft the common rule for the guardian 
in focage. But the reafon not extending 
to t|?e cuftody of the body, it fecms the 
guardian in focage (hall have the body. , 
This guardiaq(hip, faith Coke^ de communi^ Cop. 155, 
jure belonging to the lord; the copyholder * *' 
cannot by his laft will and teftament ap- 
poiht another guardian : ^are^ Whether . . 
at (his day by force of the ftatute 12 Car. 
^, c. 24. the devifee of a child (hall have 
I the 
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the giiardlanfliip of the? diild'$ ^oipyholii 
lands. For the words of ^e dift^ lee iht 
ftatutoat large^ r »; 

iDorCbp/jS. Copyholders p&yr no r61ief| for thaA is & 
fervice* only due from friceholders. Tht 
quality of the lord's efliate is not ttgarded 
in voluntary grants by copy; forif he be 
but dominus pro tempore^ it is fufficknt; 
for if baroo and feme grant copies, the 
feme (hall never avoid this aftet the death 

Co. Cop. 79. Qf b^ huiband \ but* if he alortc grant, it 
^* feems (he may^ for he had nothing biatjure 

uxoris. Two jointenants of a manor, i 
copyhold efcheats^ one may grant the 
whole, for he is dominus pro tempore^ and 
is feifcd per my & per tout. Lord grmits 

Co. Cop. 90. a copyhold for life, wher^ they are grant- 
able in fee, the grantee furrenders to thd 
ufe of another in fee^ thelord admits^- 
cundufh cjktum furfumredfUtionts I an eftate 

(Cd. Cop. 97. for life only paffes. If a copyholdei? for- 
render to the ufe of his kft will, and by 
that devifes it to two, and the lord ad- 
mits one, this (hall enwe to both; for 
when he is admitted, he is m by the fur*^ 
render, which he cannot be- ublefs he be 
ajointenant; for that is his title by the 
Surrender. 

CJo.Cop.iij, A copyholder dies; a ftranger before 

*'^* the admittance of the heir comes and fur« 

renders to the ufe of the heir apd hia wife | 



•be {hall, dyer claijB jc^stly with his wife 
fby force, of..tbia.cfU>ppeii .'iiif He had been 
.admitted &{l, a^d then the forrdnder had 
been noade, qu^re^ Whether he: had been 

.eftopped. , •' 

^tiare^ Whether tithes are . grantable 
hy copy. . ^Cro. EU 8.14. &'i Roll. M 
498* where it is faid they oiay, as well 
^8 a reht-thafgp, - . . 

. Things that lie not in tenure, are notCp.Cop.n6i 
jgrantable, unless appendant xb fomething 
.that does lie in tenure ; for firft, no rent 
/pan be referred out of doeniy becauie there 
pan be no diilrefs taken upon theoi, and 
then they are not parcel of a manor, 
wbicii confifts only pf demeans and fer*- 
i;:ioes. But then it will be objeded, that 
:a. ren(-iervice is parcel of a manor, and 
grantaUe by copy; for a. manor may be 
granted by copy, but a rent-fervice noay 
be diftr^ned for ; and if it be granted by 
icopy, it cabnot be granted, alone, bitt 
lands mud be granted with it, upon which 
a. diftrefs may be taken ; and as it is part 
jo£ a manor, it is held of {bme fuperior 
Jord. . ' 

Per Je k feems a rent-fervice cannot 
}pc granted by copy, no mor^ than rentf^ 
f:harges, or commons in grofs, which yet 
fOay be gra<xt!Kd by copy, as they are ap- 
pepdafit to any othef thing. No icrvicc 
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can be referved or due upon the grant of 
incorporeal things ; io that no court can 
be kept by the grantor, no attendance be- 
in^ due fronv the granteas of incorporeal 
inheritances; fo as to them there is no 
lord, and confequently they cannot pafs 
by furrender and admittance, and fo arc 
not grantable by copy; and therefore whefe 
Q>ke fays, that any thing parcel of a ma- 
nor may be granted by copy, or anything 
concerning lands and tenements, that muft 
be meant parcel of the manor, and no in- 
corporeal things in grofs are parcel of a 
manor. 
Co. Cop. 1 1 8. Things grantable by copy muft be 
things of perpetuity^ for otherwife it can 
never be (hewn that there hath been a 
fcuftom to demife them by copy; yet a 
mian may grant by copy twenty loads of 
wood to be taken by the grantee; for it is 
not requifite that the grant (hould have 
continuance, but that the thing granted 
by copy, ihould be a thing of perpetuity, 
which trees are, for a man may have an 
inheritance ia a tree ; yet it feems no fer^ 
vice is due from the grantee in fuch a cafe: 
But then trees while growing, are held ; 
and a tenure may be referved upon the 
grant of them, though no fervice be due 
upon the grant of twenty load ; of which 
juare. 

A 






\ A Reward of a manor cannot JiccrifcC0.C0p.12a, 
pei;rons to alien by deed^x offictOt-.^i^v that 
u^a cuftpn^^ry.^bing^ but a.power denyf4 
from the ;ioVd> ;intercftjv.a8d:^§«fft!Ff fe^ 
lqi}gs, oply to .the : lord,; uH)ei« there be ^ 
I»rtiaaa5.^f\o^for ,t^e.ft«waKil,«> Ijccnfe, 

I»?|ent,,;Or.ot^9Pw;ife.; LifiOfice tft^Ji?" aad 
admittance inufi4)p m the;na(i)^(9^ the IqicA) 
•; jTb^ ijunerexppfitipnitbatjisjfin^dc; QiCo.ia^xtifi. 
^wnts of frjpeljgid. I3q4s,sii§;tw4s pf copyH "* ' ' ' 
jold lajnds J tbcreforn a.gtan;»-?Q-.onc ao4 
lus, heir$:;inalQisra fe^^ ^c. , .jSiQei Cb. Cb^« 

_, Allans.: m^4y: p?rfQniil„jCaCQpyhoIdei Co.o»p. 145. 

ficiay Aie . (a| ^x>Q9fuon W< > , IPppyhf^d96 
makes 9 Iqa^ by Jlica)^. for Jfgarsj wh?fe 
thc^cufton^ 4p ,fer Ihe cppyh^r to im 
dowA tkober-ttf^ } t|(e le^eefgr yj^cs cnt^ 

do|»^n the, trepj^j. the -eppyhQldfer, Ai«til. A«ft 
in,ti)e.locdV^oftrt to; pumfe lbi*,s>ffence. . 
. Alipe i^ jduq upon a^miltappe upon.a;C<»pt(iiSi(i 
y^^otaryjrant,,; Where .the:q})(lpn) is i<^.^: 

a>,f:<Vy^l^^['si)Ws |o beextepded, tbei 
eiE^efldpf fh^jl^ j»^njitt^«)d i^y a fine,.': 
•^, interiiiarries with a fenae^fopyholdgr 3 Leo. 9. 

a'fiine if .heiuritriye. Two jointehants, the. 
on/s <Ji?th, ibe Oither, ftiall' have all by fuc- 

vhwpr, ,withput paying; a. fipeer feJiMn^* 

te4„ Tenant for life, ^nd he. in> rcqiainder.- 

,.-;,. , join 
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Join in a grant of their copyBoW, haton^ 

fibe is dite. So if a farrender be m^de^ 

»d allter a recoverfis bad bf jylaint/ iq 

Ac nature bf ;a writ bfentryiii ttie/g^^ 

for the better a&bi-ance,- bnt'one fihris due. 

Touching wafb YOhintary ami penhifi 

five by an irifant^ ^-nian iion- ctmpoij a 

iemtco^ttt^'^oAlm^ led 

Co. €o^. hompJ 163 to ryr,'** '"' . ^:^ 

^Qpf; . : TenaM for lifcof a miripr, remaidder 

»7^ «7«- itf fee. a coovholder commits a 



tenant for life<&s; he in fdnf^nder majf| 
tajte adtanoige oi^ his forfeiture/ in refpe^ 
of the dams^e done to his intereft.1 So it 

-" - fesms if tebant*^ life hj^d-aKene^^ to an- 
other his eftate/ though ^neither be^noirhisf 
gtantce cdtild take adtantalge^'bf this for^ 
Mtart ; j^ afftrhis^'ddith, it leeofis'he iir 
remainder Biight/ If a ee^yholde^ tfber 
i^ aa whfeh e^ngBiflidft huf copyhold, 
aooeptanee of rent \irHi' ndt difpenfe witfir 

L^Si^it. Othet%2fe/^ where it is a nalfed fbr- 
'/ feiture. The lord of atnanor deinifes the' 
knd by to^ to ^. up6n condidon he 
{hould pay ; twenty {hillings yearly to B/ 
during Wsiniherity; and -led /i when he 
oanie at dge; y*. doA nit pay thej^entf 
(hillings yearly, but furrfendtts ^o dhe- nf& 
of P. and hte heirs,* whbtfi the lonJ ad- 
mits; and! after warda S. attains his fiilF 
^i^, andthe-ttieney %* not ''paid hiatt } 

wher&« 
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^il96f||poo thp : \aA: .eoters for lihe condi^ 
tiao Ivalbsn, andgrante it CoJ^i and the 
queftifit^ was, Wlistlttr tittlord/a admit* 
tance pf P. were bot a difpenilitiQii with 
the cpoditi^ ? The cafe waa ua^ refolved ; 
but Fenner was of opinion it wa&.fio dif«^ 
p^affttioo sMdhf afgoed'tbaX beoiufb the 
lpr4 : YffA ooly i^tt ioftrooient - tor . convey, 
and tbfi cefii^ ^ue^ufe is in by hiih that 
f4fr<^^red ; and . iberelbre the. Ioiid!s ad*^ 
m|ttlUH:e wasi jm^difpenfationl Bot fiirely^ 
bi$;a$^iwtng the pbvvcr of the copyholder 
O Contender aa/iibte a£ter. the: breach of 
thf^ifCQiU^iuon, for not paying the t^wenty 
(I)iUiA^» U a. gf9o4:difpen£u^. fot.tfaat> 
ff^ipi\i^j% ^ well.as i£be had accepted 
ceitf 9ft«r itl^.'lidrfiJAure.? focthecaffirming. 
hii^ fpWei:, t(> .grant over his eftate, is as 
much 4n iiMikAtioo q£ the lord'a iniiid for 
the cpQttnuance^of toe eftate, * as the ac« ^ 
oeptaiice* . . B4jt : tben :aj foe . the. forfeiture, : 
tha( atfcrufcd (after., the .admittance. It 
foQms the ^rfoiktanfie ceuld-Botipafs away 
^t ; f(^ diQ land !wa8 cb^gedwith the 
coitdigiioo^ : if)t6 ivboie .hands ibever it 
camfl^*;: » And this fedms to h^Fitmer^Ji opi- 
nioOi. .by the fca£bii he gives ; fo( that the 
C'Cfiuy.^e ufe coming in by the furreoderor, 
t]^, if>ed by bia ^admittance, did not pafs 
away his intereft in the conditidn ;. for the 
q^^ion wasi . rWhetfaer ths brd had dif« 

penfcd 
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penfed i^ch the oondhton, not wbetlief 
he had difpenfed with the forfeiture <>f the 
condttton brokea ? for that was not brokea 
in party till after the admittance : Yes, a 
breach in part was a breach of the whole 
condition. 
C6; Cop. 105. My lord Coke fays, that prefentments 
4 Co. 25. a. Qf furrenders ought, in all material points, 
to enfue and agree with the furrehders 
theoifchres, elfe. the forrender, prefent^ 
menty arid admittance: thereupon. Will be 
void ; which feems reafsnable ^ for if the 
prefentment'in matter differs from thefot^ 
render, tbe lord hathr:no Tufficient notice 
of the furrender; and then the. ^dmit^ 
tance upon it mtift in^reafon be bad, and 
not help out the . prefentmeilt ; for 'if \h€ 
lord knew the trae furren(ter, perhaps he 
would never, confeoyt to* fuch a lurreri* 
der; and thp true furr'endtt? ought to be 
known, . that the lord ^ might knovi^ hiS' 
tenant, and from whom to take his fer- 
vices. The adbiittance canoot help out, 
for that was grounded upon the prefent- 
ment; bat if ^ the lord had notice of' the 
true furrendfer, though the prefenftnent 
did di^r, yet it feems xeafonable the ad«- 
mittanoe ihbald ennr^;^ according to' the 
fur render, becaufe he had notice of the 
trua furrendeir ; and when a '- man is ad- 
mitted, he is in by tlie furrender. Std 

, ^Mre^ 
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quare. Where it is faid, that if the prc- 
feobnent differ in points material from the 
furrender, that there the admittance; pre- 
fentment, and furrendcr, are all void : It •: 
feems this mud foe underftood, if the time 
for prefenting the furrender be pad; for 
if there fhould be a prefentment and ad^ 
mittance ma^e contrary to the furrender, 
ftire this Will not noake the furrender void 
before the atmoft time allowed; bj law 
for the furrender's being, prefehted ; . for it 
is no reafon to fay. that becaufe7the;prei 
fentment is void, that therefore the fur« 
render is void ; for the furrender depends 
not on the prefentment, though it may be 
void, b&caufe not prefented, but not be* 
caufe ill prefented. So that if after fuch 
ill prefentment and admittance, there 
ihould be a good prefentment and admit- 
tance, it feems the furrender and all the 
Other a£ts will (land good. 

ji. copyiiolder in fee, furrenders to the ^'?- ^^' 44^^ 
uie of himfelf for life, then to his fon^ -^s** 
for life, then to the ufe of his laft will ; 
the fon dies, then the father furrenders to 
the ufe of J. S. in fee; adjudged that 
notwithftanding the furrender to the ufe 
of one's lad will, the eflate remains in the 
copyholder, and he may furrender it in 
))is JDfe-iime to whom he pleafes* 

Z It 
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I RoL Abr. ft is faid in lioUs^ that if a copyb^der 
^^*' makes a deed of feotfbcnt, wim Ifittox 

of attorney to make a livery, it is a for- 
Co. Vl s9* Inturr, though no livery be made; (Jecus, 
if there had been no letter of attorney to 
Ottke livery) ; for by giving the letter of 
attorney he hath maniftfted die deiemifr- 
nation of his will, hftviog pot it in tibe 
povirer of another perfon to pift the 
cftate; but when he hath reierved that 
power to himfelf, he may choofe whether 
ho will pa6 it or not. 
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Abator and Abatement. 

THO U G H e!)« U\Aicr abates {j^fcer d&- 
fi:ent) the iflue of haftard cign has both 

the right bf poS^E^, m th6 n^t 

of Propriety, ^l^t j.i 

Bbr the ^w eafts the fi«tlht)td on the iitbe k- 

fbre hjs entry4 or before the mulier can 
abate. 31 

jSo the entry of the yoanger brother does noc 
abate the 8ivr brdh^t^ H|hf. 2« 

Nor can the poiTeflion of the heir be abated 
before he Is ^0i/ potfd^d. . 4'$ 

t^dr l^iid the heir have tre^pals ^|^o^ ^he Aba- 
tor be,f<Jrt eritfy. ' 4S 

^'d^eit i warranty attaohiiig 6ti the helf-, bars 
him ^ihii kHtdti, ihtrudofs, 8^^ if^ 

"Sta aifo mtir^, 'Pii&im anttatxy. 

Abeyance/ 

On a leafe fdi-' ^ti to A. Wi A U^ttfy t'^hain- 
dfef td AS' right heihf, the fVeehoid is: hi 
skbtyartcev ^'i. slfad ittd t(iiiid.M<!t *oid. 97,, 

Z ? Ani 
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And fo if limited by way of ufe cacecutcd, &c. 
for the freehold omnot reft in abeyance or 
cxpedancy till the tenant for years dies. 

P^e 98 

If tenant in tail be diffdfed, and rdcafes to 
the difleiibr all his right, this is £ud to put 
the eftate-tail in abeyance, &c. 127 

Farfons feifed in right of the chordi, had only 
^ cftates f<K life, and the freehold was in abey- 
ance. "O, ^c. 

See Bifhops. 

Adions. 

A€don ought not to be above once for the 

lame thing. 4^ 

But ieveral adioos id» be for different rights. 

48 
iSee tiile Courts. 

Admittances to Copyholds. 

Admittances ought to be according to the fur- 
render, &c. 192, 193 

The admittance of tenant for life, is <^ him 
in remainder, &c. 163, 194 

If copyholder in fee furrender to the ufe of A* 
for life, on Ah death he may enter without 
any new admittance, or paying any fine. 

194 
But generally a fine is to be paid to the lord 

upon all admittances. See 195. 
A. lurrenders to the ufe of B. who before ad- 
mittance furrenders to the ufe of C. who is 
admitted, yet nothing vefts in him, &r. 

and 



t - 



I 



The T A B L E. 

and the admittance of C. was not the ad- 
mittance of J?. P^g^'^JS 

And after C/s admittance, yet B. may pay the 
money and be admitted, re-enter, &r. 276^ 

But an heir. may furrender, ^c. before admit* 
tance. 276 

If land of iiature of borough Englifh be fur- 
rendered to one and his heirs, who dies be<* 
fore admittance, the younger ion fliall be 
admitted, becaufe of the word heirs. - 288 

If a cuftom be to furrender out of court into 
the hands of two cuftomary tenants, a fur- 
render to the heir of a copyholder before his 
admittance, is good. 287 

An heir during nonage is not bound to pray 
admit^nce, or tender his fine. 286 

See the form of an admittance, and by what 
words entrcd, ^c. 284 

And the doctrine of admittances, &r. 275 to 

^jfore^ Whether admittances may be by im- 
plication. 280, 281 
How to compel the lord to admit. 186, 187 
For fines on admittances. - Sec title Fines. 

« 

Agnati and Cognati. 

__ _ * ' .. ■ • 

See their difFerencet 5, 8 

Alienation of Feuds, t^c. 

Originally not to be without the lord's licence. 

, 50 
when liberty thereof given in three cafes. 51, 

52 
Z 3 Two 
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Two rn^ners of ^lietiations i by fine iq tpett 
court^ and by feoSment, c^^fn f^t%Q^s- 

'Page lo}. 
%it no^ienation without fome a£t of rM>toriety. 

See Attornment and Liverjr. 

Teqant^ in capiu^ not to forfeit fc? «Iienat]PQ« 

Allpcjium. 

Oppofite to feudal property. » 

ft gave birth to gavelkind (^) % 

Prevailed much in the Sofcon times. ^^51 

Affifcs, 
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When an<J for what end invented;^ fiff. 4^ 
An aflSfe and writ of entry pf lij^e nature, apd 

bar each other. 48! 

Money ^ven as attofnment^ will not found an 

affife of renti &r. 8ql 

Attcrnmcnti 
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What it b ■ ' • ■ ■ ■ Derived from the feudal 

law. 81 

The reafon why kd^ted, g^r. 8 1, 82 

Why continued after alienations became ft-ee- 

Makes no difference pf variation fi;qpi the ori- 
ginal grant/ 82 

Secret attprnipeqttnptjC?r^>w,;)^f/^, bojyipr 
troduced. ' ^i 

Where rights muft ga^^ ^j: ESflt. V^\ ^tjiornr 
ment. - . ^ 7^ 
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^Till Attornmetif noting psfib by the gr^ftr. 

Fagt 83 
In what cafes; and how^ and to whom to be 

ftiadcf« 83 

It mad be made during the grantor's fife. 9^ 
He that owes the fervices moft make the at- 

fomitieot. 84 

Oil grant of a rent-charge or feck, the tenant 

nouftaatoit). 85, 85 

IE the lord grant the fervices to the tenant fer 

life, the remainder man liiuft aitorn. 86 
Where attornment paiTes the fervices, or not. 

88, 89 
Why tenant for life muft attorn kxx grant of a 

fsmaoM&ir ifi* fee'. 9^ 

Where the attornment of either fenanv for 1^ 

or years, is good. 90 

WhiSre the tenant fhsdl be Gomlt)dtcd to-attorti, 

or not. 103 

Where* one may be forced 10: attorn to his 

enemy. ^ 93 

Oii^ a dbi^ them needi no aitoi^lmiend^ XO4V 
Eflaues ptifs^ iiy fine, &?r. before ei! wddiout at- 
tornment. 99 
Lefiee ibr x^tMf yeairs leafes^ f(tP teiiy tkle ii^ 

cond muft attorn to^tbo gniiiciof Um iii^re* 

vei^n; 94 

So where one leafes for life, and then granlcs 

th^ro^eriibn^ for lifis, ISc. ^4, 95^ 

Where tenant in fee grants an eftate tor life, 

&a fte^ muft yet^ actonl oii tb^ lord^ graiitf 

cfi the feignory^ 84 

Qihenmid, i if) het grantr for llfe,^ Ae ilemaindeir 

iiii fee, there the temint for )i&t moft attbni. 

84 
Z 4 Where 
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Where a remainder is granted for life, if the 
tenant in pofTelfion has not attorned to him, 
he cannot attorn to him in the reverlion. 

Page 84 

Where the difleifee cannot attorn to the lord's 
grant of a rent. 86, 87 

Attornment of one jointenant is good for the 
whole land. 89 

They may releafe to each other without attorn- 
ment of the tenant. 92 

See tUk Fei|ds and Livery. 

Averment. 

No averment lies againfb one's own aft or mat- 
ter of record. 130 

Avowry* Sec ]Lord and Tenant, and 30S. 

BaroB and Vtmt. 

Where the hufband is feifed in her right, he 
has the right of pofiefiion, and fhe the right 
of propriety. 108 

And (formerly) if he had aliened it, fhe was 
put tc^ her writ of right. 108 

Fx)r he could commit no dilfeifit) on her eftate, 
^c. 109 

Therefore the law afterwards gave her a cm in 
vita. 109 

And now by 32 H. 8. fhe has an aftual entry. 

109 

|V1brriag|Ss ftriOly obferved by the old Germans^ 
.^c. before Chriftianity. 108 
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Baftardeign, tSc. 

Baftards excluded from feudal iuccefTions, and 

why. Page 20 

Reafons why baftardy is not to be alledged ^ 

after the parties death. 30 

Subfequenc niarriage legitimates them by civil 

and canon law, but not by the feudal or our 

law. 30 

Yet their perfonal defers die with their perlbns. 

30 
And entry of the iffue of baftard eign gives a 

right both of {>ofreffion and propriety. 30 
But where mulier has entred, his re-entry gains 

only a right of pofTelfion. 31 

Nor in that cafe (hall his iffue in ventre fa mere 

inherit. Si-' 

Yet if mulier abates, ^c. the iffue of baftard 

eign has both rights. 3 1 

And though the mulier be an infant, yet a de- 

. £ceht to the iffue of baftard eign bars him. 

Battail. 

Trial by battail, how introduced, and the rea* ' 
(on of its practice. 152 

When, and on what occafion, it came to be 
difufed, &fr. 48, 49, 109 

None but freemen to be the champions therein. ^ 

Who tQ find the champions. 14&, 151 



Bifhops, 
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K(hops» &r. 

Biihops» Abbots i^c. how feifiBd in rigfte of 
(he church. P^f lo^^ no 

See and noae the hiftofy ^ ibeir enomcb^ 
ments. iio/irtio 

And fie ixfZtr DBcoodnuance* 

Churchj Church-Lands, &r. 

See the hiftory of the church's antient ftate and 
revenues. ^loi^t20 

A fixxcfibr gftiBfi na rig^ of poflefBon where 
the prodbceiTor had none. 36 

Hr jpays no relief, &£« for thofe lands are ifte 
amis» ^ 

Sa alfi title Bifliops, i3c. 

Claini and Noni-Gaim. 

See the diflbmnce bet w e en cbunsr o^ ngiM^ 
and claims of liberties. 39 

Where non-claini within ai year and a day is 
laches, or not. , 40, 42, 43, ^r. 

5j^ Ji^& Lacbes. 

Confirmations. 

A oonfirniatiQnr defined and explabed. 7^ 
Doeanot regularly acate any eftatc, ISc. 76 
Wherein: indifiers from a rdeafe;. €& 75^;<7 
If for an hour, it confirms an intereft in fee. 

76 

So 
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$0 if to the diiOBpifor's leflcc for part of the 
tVV\ it confirms the whole term. (^ 

(Cmtra^ If for part of the term^ and no longer* 

See 76.) 
Yet a confirmation to tenant for lifej does not 

csKteod tp hyp ia rcupaimjen 77 

^fijid 4^<^x;^9 if a confirmation to one di0eifor 

ibaJi eijBWi ta Iwh. 77 

VThcre; k ihall be explained by the habendum. 

77> 78 
^ l^e confirmation of one joincenant ta the 

Qther» make^fnaaUeiation. 7$ 

Qthenscife^ iC tbA haiendfim giyea i;hc &k eftairr* 

78 
^ a mierp f;Qi|i&)m»UQa to tqi^nt l^r Uc^, ap4 

. iMI^^ii;^ does, mxeiilargertlpie eft 79 

p^rwife, it it be Menaum t^. lofi^ to him 

l^w 9 c^nfirmatioa ina^y aioPMiK to a^ oew 

gwnt; 7i 

7I^^9 lord by confirming the eftate) dOfSr not 

pjljjhisrigt^rw.thcw^ry. 90 

^i^t a releafe of all his right extinguUh/sai the 

fcigqiorg. ^ 

%k^ lord's confirmation may sd^ridgft: tki te- 

i^at3%viQCf^ M 

Bp|: cannot ef^^m thcm^ or cce^ef OQW. S i 

l^fleflions pafled QQthiog*. 8a 

Qijpa|>Q306r$. 
^Q(i CQj)jHTf;cijpr*§, wttX' pr^fep^C^ thff oth«f» 

Contra^ 



/ 
I 
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Contraj lif one of them diffcife the other. 

Pa^e 29 
See title Jointenants. 

Copyholds, ^c. 

They are eftates at will, and villein tenures, 

&c. 155, 156 

Wherein they differ from other eftates at will. 

They cannot be transferred but by Turrendei:, 

&c. 157 

How they are created and guided. 260 

Their cJefcent guided by. the rules^of common 

law. . 158 

Ergo they (hall not go to the half-Uood. 158 
And there (hall be a fojfeffio ffafris to make 

the fitter heir. 161 

Alio the heir is in po(refIion, and may enter^ 

* ^c\ before admittance. 158, 163- 

And by his poiTeflion has a defcendaUe eftate 

in him. ^59 

And as he reprefents his anceftor, (b does hi^ 

heir. 159 

But has no power to dirpo(e, Qc. until a£tud 

polTeflbn, &c. 159 

And he that claims (by defcent) mutt be heir. 

to him who was latt fo po(refled. 160 

But copyholds in other refpefts do not partake' 

of the nature of freeholds, i 160 

For they are not aifets in the heirs hands. 160 
Nor do they carry dower, or a tenancy by cur- 

tefy . i6<^ 

Nor Ihall a defcent take away an entry, &r. 

i6d, 161 
Nor 
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Npr Mi bfc.tiH?Q in execution by cl^t, &£. 
(%)^ Page 1S3 

la what oafes they may Jbe mtailed or nor. 

/ 165^ 175 

Where they have been udially granted in fee, 

\ a grant to one in tail, or for life or years, 
is good..' 194 

Where a copyholder, orhisleflee, may main- 
tain ejec^n^em, or not. 2i3/(?2i5 

What are difcondnoances of copyhold eftates. 
>.: \ 1897^193 

How entails of copyholds may be avoided. 

'.: : \ .. .' > 174* 298 

jThr particidar tenant holds of the lord, and 
; not of him who created his «ftate. 1739 i;^4 
By what means they may be extingui&ed or 
deftroyed. 221,222,223 

What are forfeitiif es <rf copyholds, or not. See 

224/(^243 

Reicous and Replevin are forfeitures. 2 43 

Forfeitures for trealbn, felony, outlawry, 6?r. 

ForWaftc, wi&Wafte. 240, 241 

Where forfeiture of part extends to the whole. 

216^. 217, 246, 247 
Who to take.advantage of the forfeiture. 24O, 

■ . ■ ^ ' ' 244» 245 • 

Where pr;efpntment is n^celfary to make a for- 
feiture. . 231, 246 , 
On an entry for a forfeiture, the lord Cball have 
, the emblements. 249 
Where forfeitures are difpenfed with or purged. 

247, 248 

A fucceeding lord (hall not take advantage of 

a wafte.done in the time of his predecdTon 

249 
. ^ If 
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If tcaant for life fimoderf t<i tiM Oft dl IMdlfi!r 

in (ot, it is no forfeiture. A^ ) 9 x 

tWiiere tntMpfetaaKie 4t t^ MmVI tbm iH k 

' forfeiture, or not. 229 

Surrenders of cafybokJi hov^ U> bs nlnde, ^. 

See 191, «5f», 45ii joo 
Tfae effird of fimmders in general. 1^ ^52 

*2fe 
The optAtion and efftft «f ij|)«^ tofMders 

. to Ufa, Ijr. «54 u ty^i if4t 2^8^, 1^ 

Of fhrrenders on condition, with limitation^ 

iie. ieeii^totjt, if 4, ^i. 

Of fiwrenders to the ufe (rf^ laft wills. 194, 

^fHi 474. m 

Oi copyiioU ^Huvft, kiSa^ rele^ &c. 18$ 

Of- a fdeife tft( a difleifin thereof. ig$ 

BOt i^«/Vi no 4id)6fift 6M ht dittebTs jib^. 

302. 309 
Of fines ptyalde on adifdtancai^ €^. i^4, 

Nd fine k due either oil ft dxitstnt tut filniblider, 
. tfl) admicoaAce. tti 

HdW (6 be 4tfifiatfd«d and aflefled. z i $ 

&id, in cs(<; 6f a; widovfs eflia^ ndl fiM u 

due. Sedfuare. 22g, 224, 

Twa yean «ei1q« or tuir«ifi>ni!U)lei tant^ if dA a 

fbr reader. i30 

But CM a foHTdcure^ C^. h: fei^tis b^em^ili?. 

ftefaOitg c» piiy a ^at (realbiiabte>i» a f(»^- 
fiuiA 293 

&4}v lies fw (bdk ftnfcs*. 5«^ 3*68 

or OMUttoA bek^rtg (0 ^oftyhdtders. ^e» 

221, 223 
Of 
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X>fdapfhM courts. See^ 221 midCoart^iHjra. 

Of xapyhcid cuftoms. See Cuftoms. 

OS lords of Maams, &c. See Lonl Md Te- 

nanc, andMmors. 
"Wfaac ftatutes extend to copyholds^ or not. 

See Statutes. 

Courts. 

When grants, &e. were omitted to be made in 

lords courts, and transferred to the kin^s^ 

court. Page loz 

^W1ief€ debt fi^ in the kingfs court for^ damages 

given in the lord^s court. 221 

Am debt lies in the kin^s court for « fine in 

* the tord^s court. 308 

MThat B&ktm lie in the lord^s court. 221 

"When caules were drawn into the kin^s courts 

from countrjr judicatures. 48 

A 'Court^baron cannot be held ofF from the 

^ttaAer. 217, 250 
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^- Covenant; 

ITfiough a leafe is a covenant real, yet the tef* 
fee is cmly bailiff &x the leffin*. 34 

A difleifin* and. his heirs are bound by a cove- 
nant. . 34> SS 

•• • Deatk • ' ' 
1^ ay ildeatk doea aot take away entry. 34 

Dcfeoois. 

^ . . . . • • • 4 ; 

0^ defcents whidi take awaf «Blri«. ^21 

to $6 
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A defeenc (generally) creates a Hg^t of pof^ 
icffion. Page 2t, 23 

-Adefeent does not bar the entry of infams, 
feme coverts, non compos^ &c. 32 

.A diftrefs is incident, on a right of poi&ffion, 
or a deicent caft. ^ 23 

Chatdes cannot defcend, ^c. . 46 

&^ /i7& Baftards a»i Entry. 

DifcontinQance. 



• \ / * 



The de^nition and divifion of difcontk^wnces. 

" 107, ioj5 /^ xz8 

Three kinds of difcontinuances : 
X. By a hufb^d in ; bar of his wife's^ right. 

,:,i07, 108, €?r. 

2, By a bilhop. in bar.pf thq church's r^ht. 

109, IIP, fc?r. 

3. By the tenant in tail in bar of lv|s iifiic. 

ii5jt 117 

And fee the reafon why in thefe caf^ entry 

wastoll'd. 1089 109, 117 

Bilhops might alien the right of pofleffion. 

But not the right of propriety wlthput the 

chapters confcnt. 109 

The. releafe of tenant in tail to a di0ejror 

works no difcontinuance^ tfr. ii8 

But a releafcs^with warranty will work a dif- 

^ continuance. . izo 

Inftanccs of conveyances which pafi the rigjif, 

but work no difcontinuancc. 120 

If tenant in tail leafes for iife, &c. it works a 

difcontiiiuancc. \iii 

- And 



The TABLE. 

And a new reverGon in fee is gained to the te- 
nant in tail. Page 121 

See more of diicontinuances by tenant in tail. 

121, 123, ^c. 

The realbn why tenant in tail may difcontinue 
in fee. 124 

In what cafes he cannot difcontinue. 125^ 

126, 127 

As where he has a right of pofleflion, but is 
not poflefTcd by virtue of the entail. 126 

Difcontinuance of copyhold eftates. See Co- 
pyholds, and 189^ 190, 13 c. 

Difleifor ani Diffeifins. 

By a dideidn in fee the whole fee Is in the 

dilfeifof. 119 

A defcent on a diffeifin creates a right of poC- 

feffion. 21, 22, 23, 24 

And the diffeifee is put to his real aftion. 2 1 
A difleifor and his heir by defcent are bound 

by co^^enahts in a leafe. 34, 35 

A difleifor dying feifed, though within the 

year and day, gives a right of poflcflion to 

his heir. 43 

A difleifin fcparatcs the pofleflion and the right, 

^c. ^ 53 

Where a difleifee may attorn to the lord's grant 

of rents, ^c, 86 

The difleilcc*s releafe to the difleifor's leflee, 

enures to him in remainder. 86 

No difleifin (properly) of a right, but of the 

poflcflion. 104. 

Etgo^ cannot be of a revcrfion while my tenant 

is in pofleflion* 1 04 

A a And 
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And his attornment does not ovfi: me of my 
right. Page 104 

For the wrongful payment of the tenant Ihall 
not dcvcft my right, 1 04 

And on a diflfeifin of th€ demeans of my ma- 
nor, the fervices are ftill in me. 104 

Where difleifees nlay enter into the demeans, 
or diftrain for the fervices, 104 

•Till a right of pofleflion is gained by defcefit, 
the dilTeifee may re-continue. 106 

A diflcifee (difTcifor) having poffeflion, may 
.take a releafe of the right. 117, n8 

If the diifeifee diifeifes the heir of the diflelfbr, 

' he thereby gains no right. 131 

No dilTcifin (properly) of a copyhold, Qc. 

306, 309, qu^re 193 

Diftrefs. 

A diftrefs firft invented, that the land might 
not be feifed for a negled of fervices, ^c. 

See alfo title Dcfcents 6 

Donatives. 
They are a part of the king's RegaU. 1 15 

Dower. 

> 

Dos and Dowa-^ what it is by the civil law, 

6?r. 107 

How introduced by the feudal law. 108 

A revcffion after dower only a naked right. 

27 
Alfo 
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Alio the wife 'till endowed has only a naked 
right. Page 26 

The dower (or endowment) is the wife's own 
aft* ^iuere. ^ 26, 27 

Emblements. 

« 

The lord lo have them on his entry for for- 
feiture of a copyhold. 249 
How emblements (hall be difpofed. 307 

Entry. 

What it is. See 39. 

Antletatly made coram pafibuSy ^c. 39, 53, 

83, 91, 100 
Where it is not tolPd by a defcent. 24, 25 
Difference between a right of entry^ and a 

title of entry. 26 

Entry of younger brother does not abate the- 

elder*s right. 28 

fiut it generally abates the elder brother's pof- 

leffion. 29 

The entry of infants, feme coverts, C^r. is not 

barrfed by a defcent. 32 

Wherfc an' entry is tolM, the mean profits are 

alfo. 46 

Why entry is tolPd upon a difcontinuance. 117 
Where anefcheat doth not take away entry. 2 5 
Ah entry and a claim by the feudal law are the 

fame. 39 

Threats, violence, ^c. will excufe an entry, 

&c. 40 

Npiei Noaftual entry is till poflTeflion. 45 

A a 2 Sec 
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S€e Copyholdsj DifleiGo, Embkments, FeoflF* 

mencs, iSc. 

Efcheats. See Entry and Feuds. 

EUates. 

If eftates are in poflieflion, no livery is r eq ui red ; 

and if in reverfion no attornment. Page 104 
Copyhold eftates how created, and by what 

rules guided. Se^ Copyholds, and 258, 260 

Fealty. 

Fealty infeparably incident to a feud, draws 
with it wardfhip, marriage, and relief. 8q 

98 
Felony. 

Of forfeitures thereby. See Copyholds, and 

240, 241^ 

Feoffments. 

« 

Feoffments, and entries, thereon anciendy 
mzdt coram paribus J i3c. 39, 53, 83, 91, 

100, lOI 

If a difleilbr enfeofi^s on condition, and the 
feoffee dies feifed, his heir g^ins a right of 
poflefflon. 33, 

But an entry for the condition broken, deftroys 
the effate. 28, 38 

When feoffments (private) begun not to alter 
the right of polTeflion. 43 

Feoffments fecret prove , mifchievous. 49 

Feoflfment 
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Feoffment of a feud pafled nothing ^till fivery 
(or attornment). Page 8^ 

Nor could feudal feoffments be defeated with- 
out afts of notoriety. 92 

Why tenant for life or years by re-entry, can- 
not defeat the whole feoffment. 92 

So if either recovers in an affile or cjcftmenr, 

92 

Leafe to A. for years, with livery, remainder 
to yi*s right heirs, b a void feoffment. 107 

See the ancient manner of conveying by feoff- 
ment. 100, lai 

Ail feoffments had anciently a warranty an- 
nexed (expreffed or implied). 117 

Where a feoffment with warranty oars the ifllie 
in tail, or not. 127, 12-8 

Where tenant in tail enfeoffs his heir of full 
age, and dies, the heir miuft hold by fuch 
feoffment (only). 130 



Feuds, GT Fcods. 

What a feud is, and of the vaffals rights there- 
in. I 

And how it was obtained and enjoyed. 2 

At firft it was very unfettfcd, and how it be- 
came certain. i,. 2 

The lords at firft entitled by eleftion, 6?r. and 
the tenants meerly at will* i, 2 

After Hwde certain, for years, life, or in fee. 

2 

A feudal property or tenure, and aUddium are 
oppofite. 2 

The difference between them, and that the 
former gave binh to gavelkind. 2 

A a 3 The 
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The divifioD of feuds into hereditary, or for 

life. P^e 2 

2dly9 NoHU or milicary, & ignMU or cweip. 

\% 
3dl79 Nowm (S atUiqimm. i7s i8, 19 

Feudal fucceflioos, how introduced. 10, i f 
Why at firft it pafled to the ddeft mak. i x 
And he to be married widi the lord's cxmfent. 

II 

To go to all the defcendants of the donee» of 

the whole blood. 12, ^3, 14 

But thoie of the half blood were excluded, and 

why. 13, 14 

And fo were the ifliie of a fecond marriage. 

For the lord had only the firft marriage. 14 
The father of the feudatory was excluded, and 
why. 17* 18 

And fo were baftards. Sec the rcaCiin. 20 
Where it (hall go to the uncle. 17, 18 

Seijina facit Jiirpem^ a rule therein. 14 

And lb pojfeffio frairis facit fororem,eJfe bsredem. 

How to make claim thereto. 13, 14 

Where to be per formam doni. 1 5 

How efcheated, and how forfeited. 17, 37, 

38 
How re-eftablifhed when broken or divided. 

Not alienable without the lord's confent, and 

why. 50 

Nor transferred without the tenant's attornment. 

81 
Feuds, when cpnfidered as a civil right. 48, 

49 
Originally 
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Originally created by grant, ^c. but now fub- 

filting'only in prefcription. Page 13 2^ 134 

f*eudal tenants would not attorn to a new lord 

• 

without a new warranty 134 

After ^ia ei^ptores^ conveyances with warranty 
had all the effedb of feudal contradls. 134 

I ft, It repellM the warrantor and his heirs from 
claiming the land. 134, 135, 151 

adly, The warrantor might be vouched to de- 
fend the land, ^c. 138, 152 

gdly. The tenant of the land might have a 
warratuia cbart^9 *Sc. ij8, 153 

Fines. 

Fines, why fa called. 106 

How and upon what motives originally intro- 
duced. 102 

It paiTed nothing but what the grantor could 
teize. 103 

It paiTes the eftate before (or without) attorn- 
ment. 99 

And the grantee fhould have wardfliip, or en- 
ter for a forfeiture or efcheat before ir. 99. 

But could not diftrain or have adion of walle, 
iSc. 100 

Or a writ of entry ad communem legemy or in 
confimili cafuy ^c. 1 00 

But what the lord might feizc (as heriot, ward- 
fliip, &c,) he might take before attornmenr. 

100 

Antient manner of conveying by fine. 100 

Fines for alienation, how they came to be dif- 
ufed. 50, 52 

For Copyhold Fines, fee Copyholds. 

A a 4 Forfeitures. 
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Forfeitures. See Copyholds and Feuds. 

Gavelkind. 
That \t proceeded frooi the Saxon ^lUdium. 

Grants. 
To be taken ipoft ftrongly againft the grantor. 

Where a confirmation may amount to a new 
grant. 78, 79 

Of grants by the words dedi^ conceffi ("Gf cm- 
firmavi.) - 79, 80 

Grant of rights of pofTeflion and propriety fe- 
vcralJy. 79, 80 

Where grants pafs nothing 'till attornment. 85, 

86 

Qrant of a feigniory, how ^d by whom. 87, 

88 

Habendunn. 

Of baheniums explaining the manner of coq- 

firmations. 77 

Of babendums in copyhold grants 2^ 

Hariot. 
When payable, and 10 whom. o^ 

Heirs. 

Whcr« tha^ word is ncceflary in grants of he-- 
rcditary fcud^. 2, 72, 74, 76 

Whcrq 
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Where it is a word of limitation or of ^urchafc. 

Page 26S9 272, 288 
Sec the words Heirs of bis Bcd)^ expounded* 

271 
A relief is to be paid by the heir of a difleifon 

24 
The heir, notwithftanding dower, has the free- 
hold in him. 26 
Yet his reverpon after fccms only a naked right. 

27 

The heir of a diflfeifor who died quiedy feifed^ 

gains a right of pofTeflion. ^7 

If a diffeifor dies feifed, though within a year 

and day, yet if no entry be, it gives a right 

of polTeflion to his heir. 43 

Homage, and Homage Anceftrel. 

Of the vow or profeffion of homage to the 
lord. 96 

See the nature and effeft of that and homage 
anccftrcl. 14.7, 151/^154 

The lord of the homager was obliged to defend 
his tenants pofTeffion by plea or battail, and 
to find him a champion, fcfr. 147, 148 

And fuch tenant was bound to defend his lord 
by his bpdy, Csfr. 15% 

That (uch homage had warranty annexed to it 

3ee the efTefts and operation of fuch warranty. 

Jnd title Feuds. 
Seealfo J33»^34 



Infants. 
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He could not pals over his tenants without their 

aflent by attornment. Pi^e S i 

The tenant's attornment cannot vary the lord's 

grant. Sz 

Where the lord may avow on a difleifbr or a 

ftranger. 1 1 8 

The free tenants of a feudal lord were to be his 

champions, i^i 

See Battail. 

Lords of manors, their authority and power. 

183, 193, 196/^212, 250 
What a damimis fra tempore^ or other contin* 

gent lord, may do. 197 /^ 209 

The lord himfelf may make admittances, 

giants, &r. off from the manor. 216. See 

250, 251 
Bat it is laid a fteward oiuft do it within the 
' manor. 216, 250 

Yet it leems a fteward, dpedaHy impowercd, 

may do it. 216, 250 

For other duties tS a fteward. 216, 250 and 

513*320 

Manor. 

Where the grant of a manor will pe^ lea&s 
for years, but not for lives, iBs. 105, 106 

A cuftomary manor may be held by copy of 
court-roll. 215 

The lord but not the fteward may make ad- 
mittances off from the manor. 216, 217, 

25a 

A court-baron cannot be held off from the 
manor*. 21$, 217, 250 

Marriagesj, 
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Marriages. See Baroxi and Feme. 

Maxims. 

jfffeSio imponit nomen operi. Page 44 

Arbitrio dmini res afiimari debet. 239 

Homagium repellit perquifitum. . ' i34i 152 
Matrimonium fubfequens tollit reatum pracedens. 

29 
Nemo poteft ejfe tenens & dominus. 152 

NefM pbis juris darepatefi quam ipfe babel. 206 
Pojfejfto fratris facit for or em eJfe baredem. 1 5 
Sluantum tenens domino tantum dominus tenenti 

debet prater folam reverentiam. 151 

Seifina facit ftirpem^ iSc. 14 

XJunumquodque folvetur eo ligamine quo ligatum 

eft. 6a 

Non compos J &c. 

Their entry not barr'd by a defcent. 32 

None can ftultify himfelf ; how he may be re- 
lieved. 32 
Of the cuftody of a lunatic and his lands. 307^ 

308 

» 

Notoriety, 

What a6ls of notoriety are neceilary in attain- 
ing, pofleiSng or transferring of feuds. 39, 

Entry is a notoriety. 122 

So is livery and attornment, and muft be made 

coram paribus. 39, 40/^43 

Occupant. 
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Gtcupant. 
Of a fpecial occupancy. Tage 119 

. Outfctwiy. 
What forfeited thereby. »4* 

« 

Perpetuity. 
None where the contii^ency is daring a life. 98 

Poffeffion, and Righf of PoffefTiotf. 
A right of poiTeflion, what it i% €^r. 84^ 

Of a naked poflefiion, and how turned to a 
right. 22 

When a naked poflfdfliod defcends on the heir, 
it makes a ri^ht of pofleffiqn diftinft from a 
right of propriety.. 26 

flow dower avoids the pofleflion of die heir. 

27 

^111 endowment the wife has Only a naked 
^fleflion« 27 

PofTeffion of the youftger brother is pofleflion 
of the elder. 28 

i. e. *Tili fothe a£t done thac manifefts th< 
contrary. 28, 29 

Where the entry 6f the younger brother de- 
ftroys the poffeffion of the^lder. 29^ 

No ddcent or aft of law tetnpcre domfiiti belli 

gives ;i right of pofleflion^ amtra if in time 

of a foreign war. 35 

. tr No 
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No polfeflion could pals by the feudal law, but 
cordni paribus. Page 1 1 S 

But a difTeifor that had the poiTeffion might 
take a releafe of the right. 1 1 8 

And when the pofleffion and right are feparated 
by the diffeidn tliey are united by the re- 
leafe. 5 J 

Nbfe 5 A diflfeifor has the naked pofleffion, hiS 
feoffee an afbial of colourable pofleflion, and 
the heir the right of pofleffion. 50, 53 

See the effe£t of a naked pofleffion diftindt 
from a right of pofleflion ; and c^ a right 
of pofleffion diftindt from a right of pro- 
prifety. 129, 130, (Sc. 

See title Righti. 

, Propriety. $ee Pofleffion and Rights* 

Releafe. 

A, releafe is a conveyance of a right to him in 
pofleffion, ^e. 5% 

So that a releafe unites the right to the poflef- 
fion. 53 

Wherein a releafe diflers from a feoffment. 53 

To whom the relfeafe is to be made, and what 
may or may not be relealed;. 54 

ft niufl be to the tenant of the freehold^ ^^. 

54 
A poffibility cannot be releafed. 54 

But a freehold in law may. 54 

Fourjcinds of releafes operating four ways, ss 

I ft. By transferring the right. $$ 

2diy, By extinguifhing the right (or eftate). 63 

^dly, By enlarging the eftate. 69 

4*17, 
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4thly, By transferring the eftate. Page 7 a 
A rcleafe cannot be to the Jeffce of a diffcilbr, 

bccaufc a ftrangcr to the freehold. y6 

A releafe to tenant for life enures to him in re- 

mainder. 86 

But not the releafe of the feudal lord to his 

tenant for life. 
Jointenants may releafe to each other, fans at- 

tommcnt of the tenant. 52 

Tenant for life, and remainder for life, he \n 

reverfioa may releafe to him in remainder. 

92 

Releafe by a diffeifor to tenant in tail, works 

no difcontinuance. 117^ jjg 

Nor does it pals any right of poffcffion, and 
why. ,ig 

^lurcy What eftaie a diffeifor has by fuch re- 
leafe. i,^ 

A bare releafe to a diffeifor paffes only a right. 

. 120 

But a releafe with warranty works a difconti- 
nuance. J 2 jf 

Where a tenant in tail releafes to a diffeifor, 
puts the tail in abeyance. 127 

' Remainder. 

What (hall be a contingent remainder, ^c. 98 
Where a remainder man in fee releafes to the 
tenant for life, it does, not dcftroy the re- 
mainder 5 contra if the remainder be in tail. 

127, 128 



Remitters. 



The T A B L E« 



Remitiers. 

A remitter is the reftitution of aft old 'tifte^ 

and not the acquiring a new one. Page 1 3 1 

The foundation and rcafon of remitters. 129, 

Where the diffcifec takes back opiy a naked 
poffeflion, he is remitted. 129 

Contra^ if the diffeifor transfers it back for life 
or year; by deedi i^c. 129 

And where the proprietary takes back the 
cftate by deed* ^c. he is not remitted. 131 

Contra\ where the right of poffeffion is caft 
upon him* by law, or where he comes to it 
by feoffment under age, or during fcover- 
lure' iSc. • , 131 

A feoffment or cftate for life or years, or on 
condition to an infant dr feme covert, that 
has right of propriety^ is a remitter. 132 

Rights. 

^ A naked poffeflion is no rigtit. 2 1 

How a diffeifor may acquire a right. 2 2 

Where a defccnt creates a right of poflfeffiorf. 

21/^22 
Thfc difference between a right of poffeffion 

and aright of propriety. 22, 23 

jBiit on a feoffment on condition the feoffee has 

both, till the condition broken, and an en* 

try thereupon. 25, 26 

None by his own wrong can give himfelf a 

right. 28, 34, 131 

B b There- 
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Therefore the diflTcifee, dilTeiQng the heir of 

the difTeifor, gains no right. Page 131 

Where ' a right of poflcffion ma^, , or may not 

be acquired, tempore belli. 35 

A fucceflbr g^ins no right where the predece^ 

for had none. 36 

A right of prc^riety in the Saxon times only 

recoverable in a writ of right. 47 

He who has paiTed his right cannot impeach 

. the eftate. 79 

The efFeA of a right of pofleflion diftin£t from 

a right of propriety. 129, 130, 6?^. 

A right of pofleflion tannoc be deveftod but 

by an elder title. < 3 < 

If a proprietary re-obtains the right of poiTef- 

fion by agreement,, he mufl: fo hold ic. 130 

Seigniory. 

When, how and by whom it may be granted. 

87, 88 

Services. 

Of knights fervice, and focage ferviccs. 105, 

106 

The fervice of one man's body not to be pcf* 
formed by another^s body, without the lord's 
aflent. * . 52 

Where diffcifecs may diftrein for iervices. 106 

^^^Di^refles, Fealty, Homage, 



Statutes^ 
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Statutes. 

General rules for expounding ftatutes. Page 
/ 164, 177 

No general words (hall prejudice the king or 
lord of a manor, ^c. 164, 177 

Where general words (hall be extended to co- 
. pyholds, or not. 164, 177 

See the following particular ftatutes explained. 



Magna Cbarta loi 
Prarog. Regis. 85 
De Bigamis. 139 

Marlb. c. 20. of entry 
inlepoft. 49 

Glouc. c.i. of damages 
: in diflei{in. .85 
Ghuc. €. 3. retraining 



tenants by curtefy 
from warranty. 141 

Weft. 2 . De donis cond. 
103,104,109,142, 

165 

32 //. 8, c. 28. of en- 
tries. 1 09 

^/tf^OTp/^r^j 52,85,95 



iVi?/^; Since Si^ia etnptores^ wa^hinty has been 
frequent in conveyances. 134 

Statutes extending or not extending to copy- 
holds, vtz. ' ' 

32 H 8. e. 9. againft 
Champerty. 1 8^ 

2 Ed. 6. r. 8. of tra-' 
verfes, 186 

5 EL c. 14. of recu- 
fants. 186 

29 £/. tf. 5. of recu- 

' &nts. 188* 



Copyhdids are within 

Weft.i. De danis cond. 

165/^171 

13 El c. 10. of Deans 

. and chapters lands. 

179 
Weft* 2.C. 2.per totum. 

184 



Bb 2 



But 
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But are not within 
II H. 7. C.20, P.181; 
ty H.%, c.io. of join- 
lures. 182 
^7 ^.8. r. 10. of ufcs. 

3Ji 32 H. 8, of parri- 
• tfons, i85 

W^Ji.l. c. 18. of ele- 
git s. 186 



Non -EJ.6. ^. i4.£^r» 
mentioned. P^^^i 86 

Nor 32 //1 8. c. 28. pr 
^.38. ' -i;*, i»:^ 

Nor 31 £/. f. 7. of 
cottages. 188 

Nor the ftatutc of li- 
mitations. 178 

^ti^re of other ftatutes 
163, 164, 179 



Surrenders. See Copyholds. 

Tenant. S^ee Attornmenty a^d Lord 0ni 

Tenant. 



Trefifofl. 
Of forfeitures therdiy, ^e. 
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Trees; J«Wafte. 



Trcfpafe. 

Lies againft a difleifor for the entry, €^f . but 

not for the meafi |)rafits till thedifi^fee^ 

. entry. .: .43 

^or thoqgh one (las the freehold ialaw in him, 

yet he cannot have trefpais* before entry. 

None can be a trefpaffpr, on vhom the law 
cafls the polTeirion. . .4^ 

Tfeipafs lies ag^inil th[e feoffe^ of a difleifor, 
i. e. after entry. 46 
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It lies by a copyholdcf againft bis lord. Pa^e 

157 
So by a feudal tenant, if bis lord fubje£b bim 
^ to adotber without bis confenc. 93; -^a 
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' : Trials. 5^^ Battail. 

r 

VaOkfa. : See Feuds aiK/ Lords, &r. 
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Wards, Cj?^. 



/ » 



Wardfbip, m^rfiage and relief. See 88, 96, 
tf;/^ Feuds. 
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Warranty. 
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Wbat it is, and wbencc derived. 17, t8, 12b, 

. $y what words! treated, 6?r. 139 

When ' introduced, and for wfctt reafon. 1 8, 



' I- » 



^34, jE^^ 
Whom it binds, aqd the confequence^ thereof 

' 140,. 133/0151 

All feoStnet^ hid anciently 'waitanties annex'd. 

AtiA a recothpence was always pfefumed. 141, 

.148 
TCe three efieds of warranty anciently. 135 

to 142 

Jt repelPd the warrantor's claim,. It obliged bim 

to defend the land, i^c. and (if by battail) 

to find a champion. 120, 135, 138, 148, 

Wbett a feofiinent with warranty bars an en- 
tad il€ 

Warnm- 
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Ws^rranties ^ cp^ninon law bf two.ibrts, Pafff 

139,140 
yiz. Warfan^ia pomrnenciiig by di&lGn, and 

. binding wawantics. ; 139, 140 

Of binding warranties, fome are altered by 
ftatutcs. ;- ) T40, 141, 6?r. 

After the (tatute ^ia emptores^ exprefs war- 
ranties were frequent : in coiryeyfinces, , 134 
For the feudal tenants would not attorn with- 
out a new exprefs warranty. i^^ 154 
The ftatute Z)^ donis oCcafioned the diftinftion 
^ of lineal^nd collateral warranties, it barring 
<'"i)flly by the former, (^jtre.) ^ i^i. See 

142, 143 

"Where lineal and where cpllateral warranty is 
a bar or not. * 142 to 147 

Vri\o «ni^5 be.Jwrqd.chg[^J)y^;jflue:^^ 

' feniale/ 146, 147 

W|iere the anceftor devjf^dij^^^ .deytf^blc 
^ with waq'aiuy^/fqch warr^ty; was nc} b^. 

^ .. *\^ *■ ' ^ 149 

Three realbnsfberepf.. .,;• • - ; \ ;. 149 
W(icre oqe Jia^ warranted land in fee, and 
/.then tONpl^^back.aneftate^for life, (^c. that 
^ did riot dcftroy the warranty: 149 

iyi?>^ 5 A warranty may be releafed, or it may 
\ be difcharged by attainder of the warrantor. 

* ' ' t. • . .. . , .' • mo 

Sie al/o Feads. * 
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Warrantia Chart», ^<^ Writs, 

Wafte: ' 



. • • » > 



A^hat is. waftc in cppyhplfls* J 39 to 13 ^ 

pf , wafte in cutting trees, &c. 1 30 io 13 7 



♦ • / 



Waftc 



Wafte i^dluntary or pcrmiffivc is a forfeiture t)f 

^ the copyhold. * , Page 2 ^^^ 2^ 

What wood or trees the copyholder may take, 

and what the lord, ^ 3 4» '^ 3 5 

Where one may have waile,' 6?r. although the , 

eftate is in abeyance, v ' 127 

Words- ^xppiind^d, €^^^ .^ 



Cahmnia. 39 

Ckmeum 39 

Confirmavi. - .79 
Dedi and Ccmceffi. 79 
Difcontinuance. 107 
Dos and Bowfr. 26,2 7, 

107 
Feudum or Feodum i 



Heirs, €?^. 268 

Laches* - 40, 41 
Pnehendum 6f Pr^ben- 
darii. 114 

Solummodo. 326 

Stirpes i3 capita. 7, 8, 

9 

Vendicatio. 39 

Warranty. 133 



Writs. 

A writ of right in the time of the Saxons^ the 
only way to recover a right of propriety in 
lands, and why it w^ difufed. ,45, 46,. C^^« 

5^^ 117 

Of a writ of warrantia cbart^e. 18, 117, 138, 

153* 154 
A writ of poflefHon to recover a right of en- 
try. 46, ^c. 
A cut in vita was not anciently known. '47 

See 108 
Of writs of entry, iand of afldzes. 47 

Of fummons. Grand cape zxi'di Petit cape. 47 
Writ of entry when allowed inftead of battail. 

. ^ 49 
Writ of entry in the Pofi given by the ftatute 

- of Marlb. 49, 

Oi z ^id juris clamat. 99 

Of 



The T A B L E. 

Pf mm of catry ad cotnmmm kgcm ^ in cw^ 
Jmli cafUf &?r. . - Pagf99 

Of a writ of ward« and pf cuftoms and Cer- 
vices. 99 

Year and day. 

What is laches, or not. on a non*claim within 
a year and day. 40, 41* 42 

If the diiTeifor dies feiftd within the year and 
day, and before ii^ntry of the di0eifeey it 
gives a right of poflfdlion to his heir. 43 

Sci titk PoOefijoa itnd Right. 



FIN I S. 



•m 



Juft fubUJhed in one Volume^ Folh^ . 
Sold by D.Browne, J. Shuckbvroh and 

J. WORRALL, 

REPORTS of Cafes in the Court of ExchequcTji 
frc^ip the })^inning of the Rejgn of King Gforgi 
the Firft, until the fourteenth year of the Reign 
of King George the Second* 

By Willi Ai&BuNBURY late of iiie Inner Tempk^ 
£fq; taken in Couf t by himfeilf, ^nd publifked 
from his own Manufcript by his Son-in-laW| 
Georo^ WiLSQi^, Serje^t at Law* 

8:^ This hook contains cafes in the' /enteral hranches of 
hufinefs in the Exchequer onii, viz. sipcn Informations ^ Sd* 
ssMreSf Extents ' and other Procefs^ tdnching- the King^s Dehtt 
emd* Revenue : Aljo Cafes in Lanu and Equity between Suh-^ 
jeB and SnIyeSi. Among which m;e ^^,fff ^^*£ X^^ki^^ 
an4 other Ecclefiafiical Matters^ 
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